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Preface 


These comparative insights into the history and biographies of the first 
female lawyers in Europe illuminate not only the history of a profession 
whose all-male leadership had strenuously resisted women’s attempts to 
achieve access, certification, and career advancement, but also open up an 
important new chapter in the gendering of legal history. The female pio- 
neers, in what had traditionally been an exclusively male field of knowl- 
edge, were simultaneously spearheading equal rights for women in the law; 
indeed, their interest in the law itself originated in their commitment to 
answering the “woman question” of their time. As legal experts and allies 
they set out, from the beginning of the twentieth century, to play an impor- 
tant role within the women’s movements of their respective countries. The 
lives and career paths of female lawyers, coupled with their activity in pro- 
fessional organizations and their growing international connections, are 
intrinsic to the comparative history of women’s movements, which in the 
many varied political or national contexts nevertheless exhibit many paral- 
lels and similarities. 

Of primary importance are the motives that drove certain women to 
study law. They had become aware that the legal position of women (espe- 
cially that of married women) was not only unjust and outdated, but also 
outrageous. The first female lawyers resolved not to tolerate such injustice 
any longer and determined to do what they could to change the societal 
conditions by law. One example for this new awareness of injustice appears 
in the chapter by Iwona Dadej, who quotes from the memoirs of one of the 
first Polish female lawyers. As a young girl she found in the library of her 
grandmother an edition of the French Civil Code, which was applicable 
in parts of Poland. As she read, she realized with a shock what an unwor- 
thy, even deplorable, legal situation she would find herself in if she ever 
married. For many leading feminists the existential experience of injustice, 
particularly as it applied to women, became the catalyst for a new legal 
consciousness and for mobilizing a women’s movement. It was not self- 
evident in those times that paternalism, discrimination, or even violence 
toward women should no longer be experienced as an individual matter— 
inevitable, or even normal—but could be recognized in legal categories as 
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evidence of injustice. According to traditional societal norms, to abide and 
to endure was a central component of women’s traditional role; actually, 
such customs built the foundation of a patriarchal gender order. Outrage by 
itself was not enough to fuel change. In addition, “knowledge and opinion 
about law” was required, coupled with recognition of what is “right” and 
no longer tolerable, taking into account changing social standards of jus- 
tice. The idea of human rights and its “vindication” by and for women (see 
Olympe de Gouges, in France, or Mary Wollstonecraft, in England) was of 
enduring importance since the end of the eighteenth century and set new 
standards for justice. Especially in times of upheaval and fundamental social 
change, the concept of human rights offered women a legitimate instrument 
for translating their own experiences of injustice into the language of law. 

In the nineteenth and twentieth century, women’s movements, both in 
the Old World and the New, would open up opportunities for action that 
could translate women’s experiences of injustice into claims for law and 
justice. First, these claims took a stand against legal barriers to women’s 
education and employment, but also against exploitation and violence, and 
requested equal pay for the female worker. In a second step the law revealed 
its double function—not only as a hegemonic body of knowledge and as 
a political apparatus of coercion, but also as a tool for change, yes, the 
only nonviolent means available to women for contesting (male) domina- 
tion and oppression. Legal issues thus turned into the decisive hinge or the 
“transmission belt,” which women had to employ to challenge the solely 
male-centered jurisprudence. Actually, the first female lawyers did not only 
offer legal aid to distressed women, they also used the daily newspapers 
and the widely read women’s press to convey their new knowledge of the 
scandalous disregard for women’s rights in the law and to call for wom- 
en's engagement in demanding legal reforms. Thus, as consultants of legal 
reform commissions and as advocates of the broader women’s movements, 
these new female lawyers contributed their expertise to petitions and memo- 
randa and to the submission of legal drafts, all justifying more and equal 
rights for women. Let me emphasize that, depending on the particular need 
and context, female lawyers used arguments based on equality and equal 
rights but also deployed arguments based in gender difference, since legal 
equality after all can only be realized by considering the differences among 
people, in this case, also the different needs, life situations, and orientations 
between women and men. 

This present collection, undergirded by convincing documentation, 
edited by Sara Kimble and Marion Réwekamp, and set in a wide range 
of social and political circumstances, demonstrates impressively just how 
strong was the resistance to women’s access to the legal sciences and the 
legal professions, and especially the resistance to women serving as judges 
in all countries represented. Resistance to women’s egalitarian advancement 
was particularly evident in family law, as several chapters in this volume 
show, because family law was deeply embedded in cultural and religious 
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traditions and everyday customs. Thus the gendered division of labor was 
fiercely defended against those who would advocate legal reform and social 
change. Finally it has to be reconsidered that the reform proposals prepared 
and drafted in the 1920s by the first female lawyers in all respective coun- 
tries were only implemented with great delay in most countries as com- 
pared, say, to the granting of women’s suffrage. In most cases these reforms 
in the laws concerning women in the family only took place after World War 
Il and in the course of the “new” women’s movement of the 1970s. 

International organizations provided crucial support as well as an influ- 
ential sphere of action for the circle of the first advocates of women’s legal 
rights, who would develop their transnational connections there. While the 
international organizations of the women’s movement, namely the Interna- 
tional Council of Women and the International Woman Suffrage Alliance, 
had already offered stimulation, motivation, and a platform for the struggle 
for the franchise and for married women’s legal rights, it seems clear that 
the representation of women’s experiences and interests by organizations of 
female lawyers provided an indispensable vehicle for lobbying after World 
War I in the League of Nations, the International Labor Organization, and, 
following World War II, in the United Nations. Without any doubt, it is in 
this arena of transnational agitation that we find a wide open field for fur- 
ther research on women and the law. 

A particular strength of this innovative collection of essays is precisely 
its international comparative perspective. It provides an important contri- 
bution that will help to further bridge the gap between conventional legal 
history and gender history, and in fact transform the former. These essays 
also contribute to the gendering of legal history. 

Ute Gerhard 


food 


The essays in this volume actually do more than “bridge the gap” between 
legal history and women’s/gender history; they engage with the “gendering” 
of legal history, and with the challenges of comparative history. They are 
a very welcome contribution to an ever-growing body of scholarship on 
women and the law. 

The editors are certainly correct in viewing the law as Janus-faced— 
serving both as an instrument of repression and also as a tool for change. 
The law itself provides a tool for regulating human societies; it has both con- 
straining and emancipatory aspects, and as the epitome of a social construc- 
tion can be manipulated to achieve certain societal effects. Once thought to 
be immutable (under the auspices of organized religions and their authori- 
ties), the advent of secular law itself was a breakthrough. Law can shape 
and even enforce societal norms, and as authoritarian regimes weakened 
under the demands for liberty, equality, fraternity, and especially represen- 
tation, changing the law became a matter of paramount importance. Of 
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course, the content, substance, and interpretation of the law depends on 
who the legislators and judges are, and historically the legislators and judges 
were men, who carried around in their heads patriarchal, or at least pater- 
nalistic, notions of social structure. Well into the eighteenth century, these 
European legislators and judges continued to vest legal authority in male 
heads of households, viewing women as subordinate, unequal, even weak 
creatures who should be protected (but also disempowered). Changing this 
perspective to admit of women’s potential equality and their possibility to 
help make and interpret law would take centuries. But it did eventually take 
place. By the early nineteenth century, Europeans had begun to question 
this male-dominated order of things and women’s quest for emancipation— 
legal, educational, economic, social, political, and sexual—had begun. The 
essays in this book focus on developments after 1850. 

The contributors to this volume enlighten us about the challenges to the 
subordinate legal situation of women, especially as wives, in a variety of 
European societies, and about the advent of women as lawyers and judges. 
Here we learn about the situation in countries that have not normally been 
included in surveys: Spain, Portugal, Greece, Belgium, Switzerland, and 
Bulgaria, even as we gain further insights into legal developments in the 
better-known “big three,” the dominant countries of Great Britain, France, 
and Germany. We also learn about the effects on legal matters concern- 
ing women and legislation in the newly independent countries of the early 
twentieth-century, such as Finland, Czechoslovakia, Yugoslavia, and Poland, 
and about feminist efforts to insist (ultimately with success) that repressive 
national laws needed to be addressed at the international level. 

This book will open the eyes and broaden the perspective of many who 
continue exclusively to address issues in the law, including women’s admis- 
sion to law schools and to the bar, at the national level. There are many 
commonalities, even as one can distinguish particularities in context and 
practice that make each case study “exceptional.” May New Perspectives 
on European Women’s Legal History find the success it deserves. 


Karen Offen 
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Introduction 


Legal Cultures and Communities of 
Female Protest in Modern European 


History, 1860-1960s 


Sara L. Kimble and Marion Rowekamp 


New Perspectives on European Women’s Legal History integrates women’s 
history and legal studies within the broader context of modern European 
history. This collection brings gender-conscious historical analysis to bear 
on questions of national family law and international law, highlights the 
politics of gender in the legal professions, and underscores the gendered 
dimensions of the sociopolitical construction and application of the law in 
a variety of European settings. In particular, our contributors explore the 
ways in which the law helps to shape the social construction of gender. Law 
by itself has been “infused” with male bias and shaped by male dominance, 
as legal scholar Catharine MacKinnon has argued.! It is no secret that ideas 
about gender have permeated laws and legal practice, as laws have been 
made by men, interpreted by men and, until recently, exercised exclusively 
by men. Obviously this has had broad consequences for individuals, fami- 
lies, and nations. Nor is it a secret that these laws have operated in oppres- 
sive ways, and in conjunction with religion and other patriarchal social 
forces, have reinforced systems of power to the disadvantage of women. At 
the same time, women and men have also used legal systems, legal knowl- 
edge, and political structures to voice opposition to the inequalities created 
or reified by law. This movement for legal equality has been an important 
component of women’s legal history and of the transnational movement for 
women’s rights. 

By examining the law in different national contexts and international 
intersections, the contributing authors investigate and question prescribed 
gender norms from the mid-nineteenth to the mid-twentieth century. Part I 
of the book is dedicated to an examination of gender and power in family 
law during the century spanning the 1860s to the 1960s. Part II focuses 
on women’s entrance into the legal profession and the relationship of this 
event to the women’s rights movement in a comparative perspective. The 
chapters in Part III engage with questions concerning international reforms 
initiated in response to or affecting women’s legal status. Together these 
chapters critically analyze the law and human experience through the lens of 
women’s and gender history to illustrate human agency and dynamic reform 
processes within a variety of social and historical contexts. 
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The chapters in this book provide insight into the current debates and 
developments in the field but are not intended to be comprehensive due to 
practical limitations. The chapters in Part I, in particular, reflect the com- 
plexity of the subject of family law where the two chapters on Czechoslova- 
kia offer a case in point. Our collection contributes exciting scholarship to 
the debates and should be read as an invitation for further research regard- 
ing women’s rights and family law in national and comparative perspectives. 


European Legal Codes and Challenges to Women’s 
Unequal Legal Status, 1750-1900 


The research questions central to many chapters of this book concern how 
Europeans responded to the new restraints on women’s rights that emerged 
as a result of the codification processes of the late eighteenth and early nine- 
teenth century. Women’s unequal legal status was reified in family law at the 
moment when state interests competed with those of established religions. 
The family itself became a political site as liberal rights became associated 
with masculinity in ways that further disadvantaged women’s opportuni- 
ties.> The following brief overview of the history of European legal codes 
highlights the centrality of gender relations within these codes and thus 
explains why they became nexuses for reform.* 

The relations of men and women, particularly within marriage, were a 
central preoccupation of modern European legal codes.° The recodification 
of the Codex Maximilianeus Bavaricus of 1756 and the Prussian Civil Law 
of 1794 were inspired by Enlightenment ideals and the legal equality of the 
sexes both in their specific ways. The Bavarian code stated: “Humans are 
divided in different ways by nature, primarily in the male and female sex. 
[. . .] In general no sex has a preference over the other one.” The Prussian 
law stated: “The rights of both sexes are equal as long as no exceptions 
have been established by special laws or by legally valid declarations of 
intent.”° These proclamations of the legal equality of the sexes inspired by 
natural law did not triumph over customs where women remained sub- 
ordinate to men in the family and in society.” The Austrian Civil Code of 
1811 did not mention the equality of the sexes because its author, Franz von 
Zeiller, thought it was a matter of course that men and women should be 
equal in private law.8 Among these three, the Prussian Civil Law is regarded 
as marking progress for women’s legal status because it ended the former 
Geschlechtsvormundschaft (gender guardianship, cura sexus) of men over 
women (§ 24,1 1). However, guardianship (cura martialis) was reintroduced 
for married women in subsequently codified norms.? In Prussian Civil Law, 
men were designated as legal heads of households (§ 184 II, 1), and the code 
established the husband’s authority over his wife in intimate detail. The wife 
administered the household (§ 194, II, 1) and had to seek spousal authoriza- 
tion to work outside the home (§195 IT, 1). Both spouses were obligated to 
“perform the conjugal duty” (§ 178, Il, 1) for the purpose of procreation 
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(§1, II, 1). The enforceability of many of these legal requirements was 
doubtful, yet the laws spoke to the societal view of the reproductive man- 
date within marriage in a patriarchal society. Husbands gained control 
over married women’s property (§ 205, II, 1), but women could negotiate 
some authority through a marriage contract (the right to Vorbehaltsgut or 
reserved property, §§ 206-209 and 221-230, II, 1). At the same time, some 
regulations offered married women an improvement over the previous legal 
situation: divorce was made possible under certain circumstances (§§ 668ff, 
II, 1), including the possibility of divorce based on mutual agreement (§716, 
II, 1). The legal situation of the unwed mother and her children was also 
relatively liberal. The legal situation in the German-speaking areas remained 
diverse despite attempts to unite and simplify the code.!° Studies on the 
jurisdiction of the Reichsgericht (superior court), based on at least four dif- 
ferent legal sources (French Civil Code, customary law, Prussian Civil Law, 
and the German Civil Code) until 1914, would prove to be useful in the 
attempts to limit women’s legal rights in family law during codification pro- 
cesses.!! In fact, the German Civil Code of 1900 tightened the Prussian Civil 
Law again to women’s disadvantage. !* 

French jurists had been impressed with the Prussian Civil Law and used 
it to inform the French codes but without adopting the legal terms beneficial 
to women.!3 They also turned their backs on some of the legal reforms of 
the French Revolution concerning children. During the French Revolution, 
following intense legislative debates, women were prohibited from pursuing 
paternity claims against a seducer (1791), though a father could recognize 
his out-of-wedlock child (1793) as long as that child did not attempt to 
claim an inheritance at the expense of “legitimate” children (1794). The 
Revolutionaries also secularized marriage and liberalized divorce (1792). 

One of the French Civil Code’s instrumental formulators, Jean-Jacques 
Regis de Cambacérés, designed it to reflect natural law and to establish lib- 
erty; however, in practice, the laws prescribed ideals and reflected cultural 
and social norms. The French Civil Code (1804) and the French Penal Code 
(1810) unified canon law, Roman law, and customary law under Enlight- 
enment precepts and Napoleon’s own patriarchal attitudes. Napoleon lik- 
ened women to possessions—even fruit-bearing trees—who were “destined 
to make children.”!4 Indeed, Ursula Vogel argued that the Code’s framers 
legitimized the subordination (incapacité) of wives and reinforced male 
authority (puissance maritale) by using modern language that naturalized 
the complementarity of the sexes and sentimentalized marriage such that 
married women’s “individual property rights and legal equality could appear 
as singularly inappropriate.”!° Moreover, the marriage contract received a 
“secular sanctity” that divested it from its “individualistic and voluntarist 
elements,” while empowering a husband’s control over the person and the 
property of his wife.!® In marriage, a wife owed her husband “obedience,” 
and he was charged with her “protection” (Article 213). Concurrently, the 
Penal Code imposed harsh sanctions against women for adultery, including 
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the possibility of prison sentences and/or divorce, to ensure paternity for the 
transmission of property within the family. A husband was considered justi- 
fied if he murdered his wife and her lover in the event that he interrupted 
their passions in the conjugal home (Article 324). By contrast, a husband 
was not restricted from extramarital affairs unless he brought his lover into 
the home. The French Civil Code retained civil marriage from the Revo- 
lutionary period as an affirmation of state authority (religious ceremonies 
were henceforth not recognized as valid). When divorce was reinstated in 
1884, it was restricted to three causes: criminal conviction of a spouse, spou- 
sal abuse, and adultery. 

As a result of the Napoleonic wars (1803-1815), the influence of the 
French Code spread to Italy, the Netherlands, Luxembourg, Belgium, Spain, 
Portugal, Romania, Poland, parts of Germany and Greece, as well as to the 
French colonies, Quebec, Louisiana, and much of Latin America.!” Critics 
denounced the French Civil Code for its inequalities. Among them Ger- 
man legal sociologist Marianne Weber (1870-1954) condemned the French 
Code because it “preserved the traits of medieval patriarchy in its longest 
and purest form.”!8 

The system of “coverture” in English common law established power 
relations within marriage. Jurist William Blackstone remarked, “By mar- 
riage the husband and the wife are one person in law; that is, the very 
being or legal existence of woman is suspended during marriage.”!? From 
the early seventeenth century, married women in England were denied the 
right to contract because they were considered to have no separate legal 
identity or right to own property, unlike the unmarried woman or “feme 
sole.”2° According to Ute Gerhard, “The legal situation of wives not only 
contradicted the legal position of unmarried women, but also was a bla- 
tant defiance of early constitutional institutions in England—its parliamen- 
tary traditions, its separation of powers, and constitutional guarantee of 
property—and came under increasing pressure with growing industrialisa- 
tion and commercialisation.”*! 

The criticism of women’s subordinate place within these national codes 
centered on the inequalities women suffered in marriage, especially the 
denial of their control over themselves and their children, their earned 
income, and their inherited property.?* The legal distinction made between 
married and unmarried women had significant consequences for their enjoy- 
ment of rights. Gender paradigms influenced the formalization of family 
law codes whose provisions were disadvantageous to women’s pursuit of 
recognition as individuals and legal persons. This collection highlights the 
common legal background of the European women’s rights movement even 
as the exact timing of such challenges was contextually specific. 

The critique of women’s status under these European legal codes was 
central to the emergence of the women’s rights movement of the nineteenth 
century. Protests against the subordinate position of married women under 
the French Civil Code occurred in the 1830s when the Gazette des Femmes 
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petitioned the king and the deputies to reform Article 213 arguing that by 
virtue of the 1830 charter, French men and women were “equals before the 
law.”23 Women’s rights advocates associated with the Saint-Simonians in 
France and beyond sustained a campaign of protests against the subordina- 
tion of women under the law.?4 In Italy, Anna Maria Mozzoni (1837-1920), 
for example, launched her criticism of the new Italian Civil Code (1865), 
faulting it as detrimental to women’s rights and their position in society.*> 
She acknowledged the power of the law to place “the destiny of families in 
the hand of men” and its concurrent “impotence” to grant to men the skill 
to guide their families.2° Mozzoni also called for the end of state-regulated 
prostitution. She translated John Stuart Mill’s The Subjection of Women 
(1869) into Italian (1879) and created an inter-class association for women’s 
rights (1881).27 In Poland, Eliza Orzeszkowa (1841-1910) published a pow- 
erful novel, Marta (1872), featuring a young widow struggling to survive 
in a society that denied women their basic legal rights. She then became a 
leader on women’s rights.28 In the next phase of Polish activism, Paulina 
Kuczalska-Reinschmit (1859-1921) would urge divided reformers to make 
civil code reform a priority.*? In 1878, Léon Richer (1824-1911) and Maria 
Deraismes (1828-1894), among other feminists, extended the criticism of 
the legal oppression of women and the arguments for reform at the first 
International Congress on Women’s Rights held in Paris.7° At a conference 
in 1889, Belgian feminist Marie Popelin condemned the French Civil Code 
because it “abased” women and relegated them to a sphere “outside of think- 
ing humanity.”3! By 1896, French feminist Jeanne Chauvin (1862-1926) 
could insist that legal knowledge was essential for women’s empowerment: 
“Today, more young women and women of the world dare to call themselves 
feminists and are convinced of the injustice of the [French Civil] Code.”37 On 
the centennial of the promulgation of the French Civil Code in 1904, a coali- 
tion of feminists including Hubertine Auclert (1848-1914), Caroline Kauff- 
mann (1840-1926), Eliska Vincent (1841-1914), and Jeanne Oddo-Deflou 
(b. 1856) engaged in a series of disruptive protests. They attempted to burn 
a copy of the Code at the Place Vendome in Paris, condemning its treatment 
of married women, who in rights were equivalent to “minors, convicts, and 
madmen.” As such, they declared, the Code violated democratic principles 
because it “encourages” men to “annihilate, oppress, diminish, [and] exploit 
women.”33 Oddo-Deflou carried her critique to an international audience in 
Belgium through which such ideas were more broadly diffused.>4 

The German women’s struggle against the civil code, the so-called Frauen- 
landsturm, developed into the movement’s most significant reform effort.3° 
Women challenged the German Civil Code in a number of petitions.2® One 
of the women’s movement organizations, the Bund Deutscher Frauenver- 
eine, petitioned in 1899 against the codification and pointed out, “In other 
legal areas women are responsible legal personalities, only in the case of 
the marriage women still are under the guardianship of men.” The petition 
stressed that since serfdom and feudalism had ended within Europe, the only 
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legal situation that enslaved humans was the contract of marriage, which 
gave the husband the function of legislator, judge, and party in one person 
while taking away women’s legal personality.3” Poor women in troubled 
or violent marriages faced acute challenges to their survival and wellbeing. 
According to German feminist Alice Salomon (1872-1948), for working- 
class women, marriage was tyranny: “She lives like a prisoner, or like an 
old dog,” and her only hope was “that she does not receive any beatings 
and that she isn’t deceived by her husband.”3° Similar protests occurred in 
Austria and Switzerland.*? 

Activists also attacked women’s unequal legal status under English com- 
mon law. Caroline Norton (1808-1877) fought back against the abuses of 
her husband and would promote acts of parliament passed to benefit women 
through the Custody of Infants Act (1839), the Matrimonial Causes Act 
(1857), and the first Married Women’s Property Act (1870). The second 
Married Women’s Property Act (1882) largely abolished the laws under 
which wives were placed under their husbands’ authority. Married women 
were no longer required to surrender their personal property in marriage and 
could own, buy, and separate their property. Their legal identity as individu- 
als was restored. Yet the Act did not affect the personal relations of spouses 
in that a wife was still “bound to follow her husband’s domicile, at home and 
abroad, and to cohabit with him if he so require;” and fathers continued to 
benefit from guardianship rights over their children. In the case of divorce, 
the court gave guardianship to the innocent party.‘° In these examples, we 
see women’s legal activism as the catalyzing force for eventual reform.*! 

The history of the reform process in South Eastern and Eastern Europe 
is more complex. As countries such as Greece, Poland, Czechoslovakia, 
and Hungary emerged or re-emerged from the constraints of multi-national 
empires and other external political forces, the newly formed nation-states 
inherited “foreign” legal systems and contended with multi-ethnic, multi- 
cultural, and multi-linguistic populations that lived under different legal tra- 
ditions. Internecine struggles occurred simultaneously as ethnic minorities 
sought representation of their collective and separate identities within the 
state.”? In the effort to harmonize these different minorities, the legislators 
who drafted the national civil codes attempted to clarify a concept of the 
nation and, consequently, inscribed their notions of an appropriate gender 
order. 

In Part I, the four contributing authors situate legal change within fam- 
ily law in their respective contexts of Greece, Czechoslovakia, and Spain. 
Evdoxios Doxiadis describes the Greek codification process in which leg- 
islators endeavored to follow principles of Western European civil codes 
and legal ideas that produced a debate on the nature of the family to the 
detriment of women’s rights (chapter 1). There, national codification led to 
a decline in women’s participation in judicial proceedings. In other places 


where new national codes disadvantaged women, resistance would arise, 
though with difficulty. 
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In Spain, as Gloria Nielfa illustrates (chapter 2), the revolutionary govern- 
ment instituted women’s rights reforms against the wishes of the majority. 
Historically, Spanish society and law had maintained conservative gender 
roles, due primarily to the influential role of the Catholic Church.*? With 
the establishment of the Second Republic in 1931, the parliament granted 
suffrage rights to women and, with relatively little opposition, passed laws 
to equalize power relations within family law. These gender equality reforms 
proved unpopular and suffered a reversal after Franco’s 1936 coup d’état. 
Only late in the twentieth century, and following a renewed women’s rights 
movement, did Spain reestablish women’s equal rights in family law.4 

Ethnicity and other aspects of identity complicated the solidarity among 
and efficacy of female reformers, as the contributions by Melissa Feinberg 
and Jana Osterkamp (chapters 3 and 4) demonstrate. The state of Czecho- 
slovakia, created in 1918 out of the Habsburg monarchy, was culturally, eth- 
nically, and linguistically divided and confronted by several different legal 
systems with varied consequences for women. Feinberg analyzes the Czech 
women’s reform movements, while Osterkamp researches the German and 
Slovak situations from historical and legal perspectives. These two scholars 
locate common denominators in the failure of legal reform, yet they draw 
diverging conclusions. Nonetheless, their complementary chapters reinforce 
the findings that women’s claims for changes in family law met continuing 
resistance despite the active involvement of the women’s rights movement 
in legal questions. The constitutional provisions establishing equality were 
not implemented until 1949, when, under Communist rule, Czechoslova- 
kia adopted a comprehensive family law reform. This reflects a larger pat- 
tern within Europe whereby fundamental changes for women did not occur 
simultaneously with other progressive reforms.* In Poland, for example, the 
women’s rights movement refused to recognize the validity of heteronomous 
legal codes and could only engage in legal fights after achieving some internal 
cohesiveness.*¢ These significant differences aside, women’s legal history in 
Eastern Europe during the interwar years shares many similarities with that in 
the West, particularly at the intersection of women’s history and family law.4” 

The commonalities within legal history in diverse regions of Europe 
diverged with the advent of Communist rule. The Bolshevik Family Code 
of 1918 formally ended women’s subordination to men within the family, 
legalized divorce, and instituted protections for unwed mothers, women’s 
paid labor, and their property.48 While the reform potential was partly 
undermined under Joseph Stalin’s leadership (1924-1953),4? women’s equal 
rights were implemented in the laws of other Eastern European countries 
under Communist rule during and after World War II.°° The chapters by 
Gordana Stojakovié on Yugoslavia (chapter 7) and Krassimira Daskalova 
on Bulgaria (chapter 8) illustrate the ways in which Communism created 
some opportunities to advance women’s rights, notably through employ- 
ment, but also that gender relations within the family actually changed very 
little in the face of persistent mentalities and culture. 
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A different pattern existed in Scandinavian countries.*! By the end of the 
nineteenth century, a first wave of legal reforms gave unmarried women the 
rights to education and to work, and married women won some economic 
rights. In Denmark, Finland, Iceland, Norway, and Sweden, reforms in civil 
law and international private law altered women’s position within marriage 
from the end of the nineteenth century through the 1920s.°? The emancipa- 
tion of women under family law was facilitated further by the diminishing 
influence of religion and traditional values.*3 The resulting egalitarian Nor- 
dic marriage model became a success to emulate for some women’s organi- 
zations claiming equal rights in their respective countries. 

By the 1960s and 1970s, Western European countries finally achieved 
comprehensive family law reform. Some of these reforms stemmed out of 
decades-long efforts by women’s rights advocates to use strategic arguments 
based in “civic maternalism” or “social housekeeping,” justifying social 
and legal reform on the grounds that it would benefit women’s maternal 
roles and strengthen the family.°> Further reform efforts would be needed 
to address issues such as equal pay for equal work, tax laws, legislation on 
prostitution, and the division of labor within the family.*® 


A Comparative History of Women’s Entrance 
into the Legal Profession and Judiciary 


In all European countries, women’s entrance into law schools and the legal 
profession was a watershed event that highlighted the gendered construc- 
tion of the field of law. Moreover, their successes contributed to the desta- 
bilization of the persistent cultural claims about the inferiority of women’s 
intellect.” The legal profession, with its roots in the Enlightenment, ideal- 
ized the rationality, objectivity, and intellectual rigor that were tradition- 
ally associated with masculinity. In the civil law and common law systems, 
legal education contributed to the definition and functioning of lawyers as a 
cohesive social group, especially in terms of privilege, common outlook, and 
habitus.* The requirements of legal education contributed to the formation 
and maintenance of an all-male elite within the legal profession and the judi- 
ciary that, in turn, influenced the court system, the legislature, and academic 
understanding of the law.5? Women’s participation in the legal profession 
threatened and effectuated a change to this paradigm. 

The historiography on women’s history in the legal profession has tended 
to focus on the resistance that women encountered as they attempted to 
enter the profession, especially during resurgent professionalization at the 
end of the nineteenth century.6° Women and their supporters contended 
with antifeminist arguments that denied women the capacity for rationality 
and objectivity. They also contended with separate arguments that women 
posed a competitive economic threat to an already overcrowded profes- 
sion, as a number of the chapters in Parts I and II point out. Advocates of 
women’s rights regularly argued that no legislative or regulatory text denied 
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women the right to enter the profession, concluding that their exclusion 
was based on the prejudicial interpretation of statutes.°' Some reformers 
also deployed the rhetoric of motherhood,” affirming women’s responsibil- 
ity for the home while arguing for their expanded role in the public sphere. 
Such arguments stressed that women’s moral purity and nurturing capaci- 
ties could serve to clean up corrupt politics, strengthen their nations, and 
enhance justice, as R6wekamp illustrates for Germany.®? Another recent 
development has located the participation of a few men as advocates of 
women’s right to work in the legal profession, such as Belgian feminist Louis 
Frank and French lawyer Georges Lhermitte.** Scholarly efforts to iden- 
tify pioneering female lawyers have uncovered an underappreciated pattern 
in the employment of women as non-professionals or “lay” attorneys. Dur- 
ing the mid-to-late nineteenth century, women found their way into legal 
practice in a number of ways. For example, under extraordinary circum- 
stances, the Serbian widow Marija Milutinovié-Punktatorka (1810-1875) 
worked in the field starting in 1847.°° In Russia, female lay attorneys prac- 
ticed until Alexander I] barred women from serving as private advocates 
in 1876.°° In Finland, as Mia Korpiola’s research illustrates (chapter 12), 
women worked as lay attorneys during the 1880s and the 1890s. Similarly, 
in Sweden, Anna Pettersson established her own law firm in 1904 despite 
the fact that she had not completed the traditional academic training or 
exams.°’ This exceptional access continued until either governments or cor- 
porate pressures within the legal profession closed the loopholes. 

The majority of the chapters in Part II consider the efforts of women 
who wanted to gain access to the legal professions by first securing a legal 
education then restricted to men. In this case, most chapters share a com- 
mon emphasis on the intersection between feminism and the political efforts 
to open law schools and professional opportunities and also to advocate 
for the needs of women and children in society. “Women learn to bear the 
burden of the law, they don’t study law,” German feminist Louise Otto had 
remarked in 1890.68 To teach women about their rights, many altruistic 
advocates created legal aid clinics or protective agencies to assist women in 
asserting their legal claims.°? The daily practice of these agencies heightened 
feminists’ awareness of the law’s role in women’s lives and also informed 
the first female lawyers, some of whom worked with disadvantaged groups. 
In Estonia, Vera Poska-Griinthal (1898-1986) worked in a legal aid office 
(Bureau of Legal Advice) where her clients were often women in need of 
legal advice regarding domestic disputes and divorce. Realizing that the Bal- 
tic Civil Code (1864) was outdated and contradicted the constitution of 
the new Republic of Estonia, Poska-Griinthal became active in the wom- 
en’s movement. Working with other lawyers, notably Vilma Anderson and 
Olinde Ilus, they proposed reforms of the family law code.”° In the Czech 
Republic, Milada Horakova, a member of the Czech National Council 
of Women, proposed changes in family law and worked across political 
lines for reforms, as Feinberg points out (chapter 3).7! In France, Germany, 
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and Romania, women’s knowledge of the law similarly intertwined with 
the grassroots fight for women’s legal rights, including direct legal aid to 
women.” National differences aside, these activists were united by a com- 
mon dedication to social justice within women’s networks of solidarity. 

Besides becoming aware of the need for legal reform, the rise of a femi- 
nist legal movement was also dependent on educational and professional 
reforms. In the late nineteenth century, expansion of primary and secondary 
education provided a considerable boost to the numbers of women who 
sought advanced study at universities. Women’s admission to law schools 
coincided with the broader demands for women’s rights that led to gradual 
and piecemeal admissions. Women could study for law degrees alongside 
men in France in the 1880s but were prohibited from doing so in Rus- 
sia until 1916 and in Hungary until World War II.”> The fact that educa- 
tional opportunities and work opportunities were not coordinated led to 
both individual hardships and motivated advocacy among female lawyers 
within the women’s rights movement. The Swiss lawyer Emilie Kempin- 
Spyri (1853-1901) graduated from the University of Zurich in 1887 and ini- 
tially worked in New York teaching law and collaborating with American 
colleagues to provide legal services to the poor (1888-1891).’4 In Belgium, 
Marie Popelin (1846-1913), a graduate of the Free University of Brussels in 
1888, campaigned unsuccessfully for the admission of women to the legal 
profession but spent her life as a teacher and political activist. She would 
not live to see the 1921 legislative reform admitting women to the bar, as 
Eva Schandevyl points out (chapter 6).”*> The Romanian Sarmisa Bilcescu 
(1867-1935) studied law in Paris at the Faculty of Law and then returned to 
Bucharest, where she gained authorization from the Bar Association in 1891 
and participated in such prestigious groups as the Société de législation com- 
paré and advocated for higher education for women.’® Despite this earlier 
advance, Ella Negruzzi (1876-1949) would face resistance in 1913 in her 
efforts to register for the bar exam in Romania; her entrance was delayed 
until 1920.”” In Prussia, female university students were denied access to 
exams, thus barring their admission to law schools.’8 In most countries, 
however, the pattern of exclusion restricted access to the profession itself— 
that is, to apprenticeship and bar associations—rather than to university 
training.”? 

The vast majority of European countries admitted women to the bar 
between the two world wars: Portugal (1918); Scotland and Wales (1920); 
Northern Ireland (1921); Belgium, Czechoslovakia, England, and Germany 
(1922); Poland (1925); Hungary (1928); and Austria (1929). In Denmark, 
women were admitted into the lower ranks of the juridical professions in 
1906 but were granted access to all positions only in 1919.8° In Sweden, 
only unmarried women were allowed to practice from 1918.8! Italy was 
one of the first countries in which women fought for access to the legal 
profession in the 1880s but only in 1919 did they secure this right.8? In 
Hungary, women were prohibited from studying law, and the five or six 
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female attorneys who practiced law after 1928 had studied abroad. In 1937, 
however, a new law explicitly excluded women from the bar.®? Access in 
Bulgaria came later, when Vera Zlatareva (1905-1977) was admitted as the 
first female attorney in 1944, as Krassimira Daskalova explains (chapter 8). 
Scholarly work to document and analyze the history of European female 
lawyers of the early twentieth century is ongoing. 

One important disjuncture within women’s legal history is the phenom- 
enon that women’s admission to bar associations did not inevitably coincide 
with their admission to the judiciary. In Norway, the first female judge on 
the local level was admitted in Hammerfest in 1913,°4 yet women’s admis- 
sion to the judiciary more broadly did not occur until 1921.8° Russia autho- 
rized female judges after the revolution of 1917.86 In Ireland, four female 
magistrates started work in 1920.8” Lithuania had the first female judge 
in 1924 and Sweden and Germany in 1927 (see chapter 10).8° In Poland, 
the first woman became a juvenile judge in 1929 (see chapter 9). In the 
1930s, Finland and Czechoslovakia announced their first female judges,®? 
and Denmark followed in 1933.” In Spain’s Republican civil war zone, the 
first female judge was appointed in 1936 (see chapter 2). Some countries 
where women were granted early and pioneering access to the legal profes- 
sion nonetheless denied their admission to the judiciary until the conclu- 
sion of the Second World War. England’s first female judges appeared in 
1945-1949,?! France’s in 1946,” and Austria’s in 1947.72 Other countries 
followed, including the Netherlands (1947), Belgium (1948), Greece (1959), 
Italy (1963), and Switzerland and Portugal (1974). 

The chapters by Iwona Dadej (Poland), Krassimira Daskalova (Bul- 
garia), Sara Kimble (France), Gloria Nielfa (Spain), Marion R6wekamp 
(Germany), Eva Schandevyl! (Belgium), and Gordana Stojakovié (Yugosla- 
via) attest to the significant association between women’s professional and 
political emancipation. Having women within the legal professions was a 
new step in the history of women’s legal rights because as women became 
legal experts, they could—and did—challenge the system from within the 
profession. In some states, they did this even within the governmental sys- 
tem. Anne Logan’s study of the history of women in the development of 
criminology illustrates how women’s early experiences in charity and social 
work expanded into advocacy within criminal law in England (chapter 11). 
Feminists active in prison reform efforts called for legal changes to improve 
the treatment of prisoners. In the process, their international networking 
and research contributed to the creation of criminology and the reinvention 
of themselves as “criminologists.” 

Women’s opportunities to unite with similarly situated women in associa- 
tions strengthened their ability to critique their position within society and 
to articulate political, social and professional concerns. Among the women’s 
legal reform societies operating in the interwar period was the first transna- 
tional association of female lawyers and judges: the International Federa- 
tion of Women in the Legal and Juridical Careers (FIFCJ; Figure I.1).94 This 
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federation intended to establish connections of “amity and solidarity,” to 
facilitate women’s access to “all juridical careers,” to “improve women’s 
professional circumstances,” to study laws, and to “spread the idea of world 
peace.”95 The Federation was created in 1928 by an alliance of female law- 
yers and judges from Estonia, Germany, France, Spain, Poland, and Britain. 
This group appears to have been the first viable and most influential inter- 
national legal sorority of the era (after the short-lived U.S.-based “Woman's 
International Bar Association” of 1888), forging connections among women 
from a number of emerging republics.?© Officially, the FIFCJ was neutral 
and “apolitical,” but by 1929, it was recognized as a non-governmental 
organization with the right to approach the League of Nations.”” The FIFC] 
received delegates from national female lawyers’ associations at conferences 
held in Paris (1929, 1930, 1937), Naples (1934), and Vienna (1936). By 
1936, members claimed to represent thirty-seven countries, an indicator of 
the association’s reach across Europe and significance as a legal sorority.”° 
As participants in “internationalism,” the women of the FIFCJ used legal 


Figure I.1 Meeting of the International Federation of Women in the Legal and 
Juridical Careers (circa February 1929), including Marcelle Kraemer- 
Bach (first row, first from left); Agathe Dyvrande-Thévenin (first row, 
second from left); Margarete Berent (top row, first from right); Clara 
Campoamor (top row, second from right); Wanda Grabinska-Wojtowicz 


(second row, first from right); and Vera Poska-Griinthal (third row, first 
from the right). Source: Polish Digital Archives. 
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precedents, legal arguments, and the legal situation of women in other Euro- 
pean states as a point of comparison in their arguments for legal reform. Their 
efforts highlighted women’s issues as matters of international importance.?? 
Initial research suggests that association leaders were keenly concerned with 
advocating for women’s rights from the start, but the infiltration of fascist 
members, particularly from Italy and Germany, combined with the active 
discrimination against women, disrupted any semblance of unity by 1936.! 
The consequences for female lawyers under the German Reich or Nazi- 
occupied countries would prove to be devastating.!0! 


International Feminism and Legal Questions of 
Women’s Status, 1880s to 1930s 


The themes in Part III engage the international dimensions of gender, citizen- 
ship, and women’s political voices. The broader context for these research 
topics is the history of global networks, exchanges, and entanglements that 
have long shaped the national and transnational women’s movements. !° 
Women’s rights associations had long been concerned with strategies to 
ameliorate women’s inferior legal status.!°3 Legal reform was a corner- 
stone to belle époque women’s rights organizations’ platforms. In 1878, at 
the first International Congress on Women’s Rights held in Paris, speakers 
engaged with the criticism of the legal oppression of women and the argu- 
ments for reform.!°4 The International Council of Women (ICW, founded 
in 1888 in the United States) and its national affiliates also prioritized the 
reform of women’s position under the law with consequences for Euro- 
peans. In 1900 in Paris at the Deuxiéme congrés international des ceuvres 
et institutions féminines, legally trained women, including Belgian Marie 
Popelin, French Jeanne Chauvin, and German Anita Augspurg, debated 
legal issues with leaders including ICW president May Wright Sewall.05 
The ICW inspired the formation of national women’s rights associations, 
which would then coordinate their efforts and send delegates to its inter- 
national meetings. The German Bund Deutscher Frauenvereine (BDF) was 
established in 1894 to answer the ICW’s call. The French Conseil National 
des Femmes Frangaises (CNFF) was established in 1901 to address legal and 
social issues for women, including equality between spouses in family law, 
equal employment opportunities, equal pay for equal work, political rights 
for women, and independent nationality rights for married women.!% By 
1903, ten national councils had formed. As Anne Cova’s research (chap- 
ter 13) reveals, the legislation committee within the ICW-affiliated National 
Council of Portuguese Women (Conselho Nacional das Mulheres Portugue- 
sas, CNMP), established in Lisbon in 1914, devoted a third of its energies to 
juridical questions. At the same time, the ICW drew on its members to chair 
specialized committees, for example, the appointment of French attorney 
Maria Vérone (1874-1938) to its committee on law. Following World War 
I, Vérone would advocate for women’s rights at the League of Nations. !°7 
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Among the most important transnational legal issues were citizenship and 
married women’s right to their own nationality. Regina Wecker illustrates in 
her history of Swiss citizenship (chapter 14) how the gendering of citizenship 
made the search for equality extraordinarily challenging in a place where 
multiple factors, including municipal affiliations and local legal customs, 
have complicated the process. Wecker writes poignantly of the contempo- 
rary situation, in which globalization further complicates the pursuit of indi- 
vidual rights as the “battle for equality continues.”!°8 Catherine Jacques 
(chapter 15) documents and examines the uphill battle faced by feminist 
activists who, though skilled in law and politics, struggled to make their 
voices heard among diplomatic circles on matters of international law. These 
activists prioritized the reform of married women’s nationality law and fam- 
ily law during the interwar years when they sought access to the League 
of Nations.!°? These women’s associations pursued international law as a 
“neutral vehicle for taking on the world’s most complex issues and pressing 
problems.”!!° Their members viewed the law as a moral and reasoned force, 
an echo of the Grotian tradition of international law.!!! As activists working 
within non-governmental organizations for comprehensive reforms, female 
lawyers played a role in the reemergence of an “international society.” !!2 
Contributing to our understanding of international feminism in Geneva, 
Susan Zimmermann (chapter 16) highlights another central legal issue of 
women’s transnational engagement: labor regulation as influenced by race 
and gender. Jacques’s and Zimmermann’s contributions underscore how 
women’s engagement at the League of Nations and the International Labour 
Organization (ILO) indicates both their skill in legal arguments and their 
investment in these organizations as a means to secure rights for women. 

As the histories in Part III of this book illustrate, comparative history can 
contribute to a deeper understanding of women’s relationships to demo- 
cratic ideals and practices in the search for belonging and equitable treat- 
ment as individuals, in families, and in societies. In their struggle for equal 
rights, the European women’s movement leaders, and especially the female 
lawyers associated with them, advocated legal reform as a solution to the 
tension between restrictive social norms and women’s desire for equality. 
Within the women’s rights movements, comparisons of laws and legal sys- 
tems constituted essential knowledge used in national contexts to pressure 
governments for legal change. Women’s rights associations were nationally 
based, yet many activists saw their fights as simultaneously belonging to a 
larger European—if not global—struggle for liberty, equality, and sorority. 

The questions of gender within the intersecting spheres of family law, 
labor law, political rights, and citizenship continue to resonate within our 
increasingly interconnected world. We hope that readers will benefit from 
the exciting exchange of ideas and analyses about the gendered history of 
European legal cultures offered in this book. Moreover, in light of the cur- 
rent project to craft a common European civil code, we hope that European 
legislators will learn from the past while envisioning our future. 
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Part I 
Gender and Family Law 


1 Adaptation, Emulation, 
or Tradition? 


Greek Family Law and the Courts 
in the First Decades of the 
Modern Greek State 


Evdoxios Doxiadis 


The history of Greek family law in the nineteenth century, though thoroughly 
addressed in both legal and feminist studies by scholars like Eleni Varikas, 
Efi Avdela, Angeliki Psarra, Alexandra Bakalaki, and others, is surprisingly 
unexplored at an empirical level and strangely focused in the final quarter 
of the century.! Even as the preceding Ottoman period is increasingly well 
understood, the emergence of the modern legal framework in Greece, and 
especially its treatment and impact on women, has been dealt with primar- 
ily through the use of contemporary and late nineteenth century legal and 
feminist debates rather than through an examination of the activities of the 
courts at the time. It is this absence of empirical data that this examination 
will attempt to redress by an examination of the way the mid-nineteenth 
century Greek courts actually dealt with women and a comparison of their 
approach to earlier courts during the Ottoman period. This chapter will 
argue that the Greek courts of the time, while consciously operating under a 
European framework and well aware of European legal developments, were 
not afraid to continue to place an emphasis on customary law in matters 
of family law despite condemnations of customary law by contemporary 
Greek legal scholars. At the same time, these legal scholars promoted certain 
European ideas regarding statehood, such as centralization, and, in essence, 
were willing to diverge from blind acceptance of customary law by creat- 
ing a unique mixture of traditional and modern jurisprudence that survived 
much longer than earlier scholarship has suggested. 

Greece emerged in 1830 as an absolute monarchy at the insistence of 
the European Great Powers, although in 1843 the young Bavarian king 
Otto was forced to accept a fairly liberal constitution. Greece until 1862 
was limited to the Peloponnese, the Cyclades, and a small part of the main- 
land, roughly a third of its current size. My empirical data for 1860 comes 
from the Appeals Court of Athens (Efeteio Athinon), one of two appeals 
courts in Greece, situated in the capital and responsible for much of the 
state at that time. Because of the debate regarding the use or avoidance of 
customary law in the modern Greek judicial system, the use of the Appeals 
Court, which draws cases from several regions, gives insights into this issue 
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and also allows us to confirm what the highest legal authorities thought 
at the time, since reversals at the Supreme Court (the Aretos Pagos, also 
situated in Athens) were noted next to the decision of the Appeals Court 
with extensive notes regarding the rationale of the Supreme Court. This 
examination uses 275 cases dealing with women presented in front of the 
Appeals Court between January 27 and October 9 of 1860, as well as 195 
legal documents from the communal courts of Naxos and Mykonos, two 
Aegean islands that became part of the modern Greek state following the 
Greek War of Independence, for the period from 1750 to 1829, as a coun- 
terpoint to the legal situation in Ottoman Greece prior to the establishment 
of the modern Greek State. I will also use other notarial documents from 
the regions mentioned above as well as from the region of Leonidio for 
the period 1750-1850. Before I begin the discussion of the data, however, 
I must briefly review the existing historiography on the question of civil law 
in nineteenth century Greece. The question is complicated because despite 
numerous efforts, the Greek state did not produce a comprehensive Civil 
Code until the mid-twentieth century, and thus, there was a long and quite 
lively debate on the principles upon which courts should pass judgment. 

Before the Greek War of Independence of 1821, which eventually pro- 
duced the modern Kingdom of Greece almost a decade later, the areas that 
formed the latter were part of the Ottoman Empire and thus enjoyed a 
very flexible and multifaceted judicial environment. The Ottomans had, 
of course, created a fairly comprehensive network of courts, each with 
its Islamic judge or kadi who based his decisions on Shari’a, the Sultanic 
decrees known as Kanuns, and local custom, but Christians and Jews also 
had other options available to them. As a result of the millet system, reli- 
gious minorities had the right to set up their own courts under their religious 
leaders in which to settle disputes among themselves. Indeed, ecclesiastical 
and rabbinical courts proliferated during the Ottoman Empire, mostly deal- 
ing with what we would today call civil cases and, of course, family law, 
their decisions being enforceable by Ottoman authorities.2 

Non-Muslims, however, quickly recognized that on certain occasions 
using the kadi courts might be to their benefit, and throughout the Otto- 
man period, Greek Christians used those courts extensively.> Women, for 
instance, frequently sought divorces in the kadi courts even though divorce 
was theoretically available in Orthodox ecclesiastical courts.4 The many 
reasons for this include easier grounds for divorce in the kadi courts, their 
lower cost, questions of custody of children, and possible financial benefits.° 
Wives in fact continuously braved the denunciations of their own religious 
leaders to the point that the Greek Orthodox Church gradually loosened 
grounds for divorce to ensure that its flock would not venture beyond the 
institution of its faith.® 

Beyond the ecclesiastical and hadi courts, some areas developed what 


can best be described as communal courts that also dealt with civil mat- 


ters (and on occasions even penal cases), particularly regarding questions of 
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property.’ This was primarily done in areas that had received the right from 
the Sultans to retain laws and traditions, a right usually bestowed in the 
peaceful incorporation of a region to the Empire, as was the case with the 
Cyclades, most of which lacked any Muslim presence and thus often lacked 
a kadi. These courts were primarily composed of local notables who also 
wielded significant political and economic authority and may have included 
the local Ottoman official (zapit, etc.) or the local bishop.2 Ottoman offi- 
cials could also judge criminal and civil cases; even Christian officials like 
the Dragoman of the Fleet, who was usually a Greek Phanariot from Con- 
stantinople, frequently stood in place of the Kapudan Pasha in such cases.” 
Furthermore, through the so-called Capitulations that the Ottoman state 
had signed with various European powers, foreign consuls and ambassadors 
had received judicial authority over their subjects in the Ottoman Empire, 
and as the numbers of Greeks with foreign nationality proliferated in the 
latter part of the eighteenth century, many sought to involve the various 
consuls in civil matters.!° 

It is evident that the judicial system of the Ottoman Empire was anything 
but simple, and it was further complicated by the different sources of law 
used. Leaving aside the kadi courts, both ecclesiastical and communal courts 
claimed to have been implementing Byzantine legislation, in essence, Roman 
law. However, the question was which Roman law they were attempting 
to implement, since unlike continental Europe, where Justinian’s Corpus 
Juris Civilis had become accepted as the standard, Byzantine emperors had 
continued to legislate to the very end of the Empire in 1453, almost a millen- 
nium after Justinian. Both ecclesiastical and communal courts often claimed 
to be using a thirteenth century collection called the Exavivlos by noted 
Byzantine legalist Constantine Armenopoulos, an example of the collections 
called Nomocanons that combined Roman and Canon law.!! Even that, 
however, is problematic, not only because we know that at certain peri- 
ods other collections were more popular, such as the later Nomocanon by 
Manuil Malaxos, especially in the ecclesiastical courts,!* but also because 
it is almost certain that none of the communal courts actually had copies 
of any such collections. Instead, they based their decisions on what we may 
call customary law, which over the centuries of Ottoman rule diverged sig- 
nificantly from the original and from place to place.!3 

Regardless of the various local differences that existed, however, there 
were certain similarities regarding these courts that should be emphasized. 
First of all, they were local, and their decisions, much like the decisions of 
the kadi courts, were more or less final without an established principle 
of appeal.!* They were also fairly informal and lacking professional jurists 
or lawyers. The notables who composed them simply listened to the cases as 
presented by the various parties and reached their decision, sometimes after 
soliciting the opinion of experts or after calling upon additional witnesses. 
Furthermore, like the kadi courts again, these courts were apparently quite 
affordable, as evidenced by the small claims cases with which they often 
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dealt. One outcome of these characteristics was that all members of society, 
including poor people and women who may otherwise have been excluded, 
used these courts regularly. 

Communal courts differed significantly from the professional courts of 
Europe in another crucial factor. These courts did not simply try to apply 
the law as stated in a code but strove toward compromise as the preferred 
solution, on occasion completely ignoring the law in order to achieve what 
they considered to be a more socially just outcome in order to forestall an 
escalation to violence that was a possibility in the honor-based society of 
Ottoman Greece.!5 Such cases not only often involved particularly disad- 
vantaged individuals such as widows, the elderly, or people with disabilities, 
but they also involved disputes between local people and outsiders where 
the locals were invariably favored.!® Outsiders were, of course, doubly dis- 
advantaged by lacking knowledge of the local customary laws as well as by 
discrimination in favor of local individuals. 

The records from Ottoman Greece, those few that exist,'’ are too frag- 
mentary to make precise statements about the participation of women in 
litigation. However, research has shown that women were active in Otto- 
man kadi courts, including Christian and Jewish women, defending their 
property rights, seeking divorces, defending themselves against many types 
of accusations, or even pursuing men in what we would call paternity suits 
or accusing them of defloration and even rape.!8 The same can be seen in the 
customary courts of Ottoman Greece, though again the records are fragmen- 
tary. Women, like men, quite frequently abused the court systems either by 
playing one system of law against another or by manipulating circumstances 
to their benefit or even the benefit of their families, often with remarkable 
success.!? Far from the image that still persists among scholars,2° women 
were actively involved within the judicial systems, often in litigation against 
their relatives, brothers, parents, and even husbands. 

On the other hand, the tendency to generalize from the evidence of cer- 
tain regions has to be resisted, because as I mentioned previously, customary 
laws and practices differed dramatically. Even in such basic concepts as the 
dowry, child custody, or inheritance, each region differed from the next, 
covering nearly the entire spectrum of possibilities. Regarding the dowry, 
for example, we have a region like Mani in southern Greece where some 
scholars have argued for the presence of bride price and the near absence 
of dowry,*! while in other regions like the island of Karpathos, firstborn 
women could receive the bulk of the family’s wealth as dowry.22 Similarly, 
In some regions, widows automatically became the guardians of their under- 
age children, while in others, a family council or the brothers of the deceased 
husband assumed the responsibility with or without the participation of the 
widow.”3 

Despite these differences, we can draw some broad conclusions regarding 
family law and the place of women in such matters. First of all, upon mar- 
rage women were normally supposed to be dowered by their fathers or their 
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parents, the responsibility in some cases also falling to brothers if the father 
or parents were no longer living or capable of dowering the women. Dowries 
were inalienable, and although the husband had managed the dowry for the 
duration of the marriage, it had to be returned intact to the woman at the 
time of the marriage’s dissolution. Women could, in extreme circumstances, 
seek to replace their husbands as managers of their dowries, but such cases 
were rare. In some regions of continental Greece, husbands had to provide 
their wives with a “premarital gift” (progamiaia dorea), in essence a dowry, 
but the practice was far from universal. Women’s properties were often aug- 
mented through inheritance, which, following Canon law, was supposed 
to be equal among all offspring whether male or female, although in many 
regions, dowered daughters were excluded from inheritance. 

Divorce was possible and increasingly easy during the Ottoman period, 
though our information about divorce primarily comes from examinations 
of kadi courts or ecclesiastical directives and proclamations by the Patri- 
archs of Constantinople. Although this matter was supposed to be within 
the responsibility of the ecclesiastical authorities, and presumably the bulk 
of such cases were dealt with in the ecclesiastical courts, there has been 
no in-depth examination of ecclesiastical records; thus, our knowledge is 
rudimentary. It does appear, however, that communal courts also played a 
role following the severing of the marital bond in settling possible financial 
disputes.74 By the end of the Ottoman period, even consensual divorces had 
become possible.?* 

Financial disputes, divorces, and even the death of a husband often 
raised another issue, that of custody of children. There does not seem to 
have been a universally accepted outcome, especially in matters of divorce, 
even though fathers may have been favored; at least, that is the implication 
behind some women’s seeking divorce through the kadi courts. Significantly, 
fathers were responsible for the support of children regardless of whether 
they had custody or not, although there is evidence that even that was nego- 
tiable. Fathers may have been responsible for the support of illegitimate 
children as well, and the inclusion of such children in last testaments may 
indicate certain rights of inheritance, but the issue is often obscured by the 
fact that women frequently went to court to pursue damages for defloration 
rather than support for illegitimate children even if the outcome seems to 
point to the latrer.26 

In cases of the death of the father, mothers almost everywhere assumed 
the authority of the pater familias to some degree, at least, and became 
responsible for the support, upbringing, and dowering of their children. 
Usually, they also assumed control of the property of their late husbands, 
now inherited by their children, until the maturity of their offspring, though 
often only for as long as they did not remarry. Furthermore, their control 
over that property was on occasion limited to management, and they could 
not sell it without the approval of a family council, although again, there 
was considerable regional variation. 
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Second marriages were far from rare and generally not seen favorably, 
although this was not nearly as objectionable as was often found in other 
parts of Europe, and in some regions those that remarried to previously 
unmarried individuals had to compensate them with a financial gift, called 
agriliki or pallikariatiko for men and “for virginity” (gia parthenia) for 
women. When the first marriages had produced children, the situation was 
even more complex, and frequently the family of the deceased spouse would 
intervene regarding the custody of such children in order to protect their 
inheritance rights.?” 

This was a very broad outline of the legal situation when the Greeks 
revolted against Ottoman rule in 1821 and were immediately confronted 
with the problem of creating a judicial system for their state-to-be. Europe, 
of course, was already seen as the “paragon of civilization,” as Paschalis 
Kitromilidis has put it,28 and immediately, the Greeks sought to create a 
state that would measure up to modern European examples.?? The kadi 
and rabbinical courts were wiped out along with much of the Muslim and 
Jewish populations, but the leaders of the Greek revolt in the immediate 
post-revolutionary period were unsure regarding which legal system to 
adopt, especially with respect to civil law. They all shared a goal—to create 
a modern and European state, which essentially meant to imitate existing 
structures found in Europe and in particular, in such archetypal European 
states as France and Britain.2° From the very first years of the revolt, the 
revolutionary authorities passed decrees regarding the establishment of a 
new, centralized judicial system in Greece with a new Ministry of Justice, 
but although lawyers did appear for the first time in modern Greek history, 
the reality of the conflict meant that nearly all of these courts failed to mate- 
rialize and their duties were assumed by the existing communal courts.?! 
Significantly, there was no real debate regarding the desirability of creating 
a judicial structure similar to that found in European states of the time, and 
the failure to develop one was more due to the circumstances of the war 
than any real opposition to the idea. 

The same cannot be said regarding the legal codes upon which these 
courts were supposed to base their decisions. There was little dispute regard- 
ing the commercial code, which was in essence a translation of the French 
Commercial Code that was already more or less used by Greek ship-owners 
and merchants in the Mediterranean,-? but the civil code was something else 
entirely. The early revolutionary authorities passed contradictory decrees 
regarding this issue; for example, the General Charter of the Peloponnese in 
July 1821 recognized three existing sources of law: natural law, local cus- 
tom, and the Exavivlos of Armenopoulos, which were to be supplemented 
by newly enacted legislation.*? Other regional charters recognized only 
the authority of the laws of the Byzantine emperors,}4 and the topic was 
not clarified by the ensuing constitutional assemblies. The First National 
Assembly in Epidaurus in 1822 determined that until new codes could be 
produced for civil and penal matters, the Byzantine legislation would take 
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effect, and for commercial matters, the French code would be used, a posi- 
tion reiterated at the Second National Assembly in Astros in 1823. The 
Third National Assembly at Troezina in 1827, however, stated that the par- 
liament that was to be elected should publish new civil, penal, and military 
codes based upon the French laws, though until then, Byzantine legislation 
would be in effect.35 The very next year, 1828, the new Governor of Greece, 
loannis Kapodistrias, issued a decree that recognized specifically the Exavw- 
los as well as the French commercial code*® but then proceeded to establish 
the equality of law and custom with complementary recourse to the French 
Code civil.’ Thus, several conflicting positions emerged in a struggle that 
would last almost throughout the nineteenth century. 

One of the most powerful bodies regarding law in the revolutionary period 
and up to the time of Kapodistrias was the Orthodox Church, and thus sev- 
eral bishops became ministers for religion, justice, and internal affairs in the 
revolutionary governments. These men quite naturally attempted to impose 
the formal Byzantine law that they were familiar with on the new state. 
Starting with Kapodistrias, however, and especially after the arrival of the 
Bavarian Regency that included the noted legal scholar Georg Ludwig von 
Maurer among its members, the role of the Church in the developing judi- 
cial system was limited to matters pertaining to marriage and divorce.°? The 
influence of the Church was particularly diminished following the break 
with the Patriarchate of Constantinople, which persisted until 1850, and the 
confiscation of much of the monastic property during the Bavarian Regency 
and early years of King Otto. 

With the role of the Church curtailed, the discussion regarding legal mat- 
ters in Greece became limited to the emerging legal scholars, most of whom 
had concluded their studies in European universities. Some of these schol- 
ars advocated the wholesale adoption of the Napoleonic Code, and this 
concept was even incorporated in the decrees of the National Assemblies 
of the revolution, as mentioned above. Unfortunately for them, the Napo- 
leonic Code had had no impact in Greece, with the exception of the Ionian 
Islands, which had come under brief French and later British control (and 
which would not become part of the Greek state until 1863).4° Nonetheless, 
proponents of this adoption seemed to be gaining ground with the estab- 
lishment of the state,4! and some of the most prestigious legal scholars were 
commissioned to provide a translation of the Code civil in 1837-1838. 
Many of the earliest Greek jurists and most of the first professors of the 
newly established Law School in Athens, like Georgios Mavrokordatos, had 
studied in France and considered the Napoleonic legislation as the most 
comprehensive and modern approach in Europe, a view shared by many 
other European scholars, since the Napoleonic Code was introduced in a 
number of other states.*2 

Other legal scholars disagreed with this option because they rightfully 
recognized that it had no resemblance to existing practices in Greece, espe- 
cially as far as family law was concerned. Many, therefore, preferred the 
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option of trying to create a new civil code from the existing practices, rec- 
ognizing that the customary laws then practiced in Greece would be recog- 
nizable and understood both by the population and those that would sit in 
judgment. This was not necessarily a “traditional” approach but reflected 
another strand of European legal thought most prominent in German- 
speaking areas known as the Historical School. This view held that custom- 
ary law contained the spirit of the people and should, therefore, be promoted 
and defended.*4 Among these scholars was Maurer himself, who designed 
and published the final commercial and penal codes and jurisprudence, as 
well as the organizational law for the modern Greek judicial system.** The 
development of a civil code, however, was far more difficult since customary 
laws varied dramatically from region to region and creating a unified code 
was a Herculean task. Maurer attempted it by dispatching two question- 
naires to every single community in Greece requesting details regarding the 
local practices, but the effort floundered after his recall.*® In any case, the 
difficulty of crafting such a unified law may have been beyond the capacities 
of the state, as even in a more stable society such as Germany, similar efforts 
took decades to complete. Nevertheless, this position was solidified through 
a decree in 1830 that stipulated the collection of customary laws in anticipa- 
tion of the development of a new civil code.*” 

The dispute between these two groups resembles a similar debate that 
was taking place in Germany at that time between the proponents of the 
Code civil, as exemplified by Anton Friedrich Justus Thibaut, and their 
rivals, such as Friedrich Carl von Savigny.*8 To complicate matters further, 
however, a third group of scholars advocated something quite different. 
Originally led by Georgios Rallis and Markos Renieris, this group included 
Pavlos Kalligas, possibly the most influential legal mind of nineteenth cen- 
tury Greece. Kalligas believed that the creation of the modern state was a 
great opportunity to assert the true legal character of the Greek nation, 
freed from the additions, corruptions, and abuses of the Ottoman and even 
the later Byzantine period.*? In essence, these men advocated a return to 
the pure form of Corpus Juris Civilis with whatever modern additions and 
changes were deemed necessary. In their view, such an action would deliver 
a single comprehensive code, well within the authentic Greek heritage.5° 

Inevitably, the final outcome was a compromise. Customary practice was 
accepted, if the courts could confirm it. In other cases, the judges had the 
right to seek guidance in Byzantine legislation until such a date when the 
Greek state would produce a new civil code for their use. Legal scholars 
have claimed that this compromise undermined customary law, since most 
judges, especially at the Appeals and Supreme Court levels, were ignorant 
of customary law, having been formally trained at the new law school of the 
University of Athens and often concluding their studies at foreign universi- 
ties, originally mostly French but increasingly German ones.5! The most 
ee Se Nikolaos Pantazopoulos has even claimed that 

y scholars Rallis and Renieris, through methodical misinterpretation, 
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undermined the idea of equality between law and custom and that Kal- 
ligas followed in their footsteps.°* Pantazopoulos also claimed that Kal- 
ligas undermined the use of Armenopoulos’ collection, specifically named 
as a valid source up to the period of Kapodistrias, by interpreting the 1835 
decree, which had established the principle of equality between custom and 
law and recognized the validity of the civil laws of the Byzantine emperors, 
as implying the adoption of the law contained in the Corpus Juris Civilis 
rather than later collections.°? Furthermore, by using the German collec- 
tions and commentaries of Juris Civilis, Kalligas and his followers were not 
only reverting to the roots of the Greek legal tradition, as they were claim- 
ing, but they were also Europeanizing it by accepting a western European 
textual history of Roman Law to match the European judicial structure 
established by the Bavarian Regency. 

I should note, however, that Kalligas and his cohort were not blindly try- 
ing to emulate Europe as the supporters of the Code civil were doing. Nor 
were they simply trying to turn back the clock through their rejection of 
centuries of legal development. Kalligas had no objection to innovation and 
progress, but he held in contempt everything that had transpired since the 
heyday of Byzantium while strongly supporting the European orientation of 
Greek law. His viewpoint regarding the 1830 testamentary law is exempli- 
fied by the claim that those who composed that law, “feeling unequal to the 
task of producing their own work, unfortunately did not rely on the more 
perfect laws of France or those of Austria, but looked to the Ionian islands 
adopting the practice of Venice.”*4 

Furthermore, unlike similar debates in France, England, or Germany, 
questions of gender roles and rights never entered into these discussions in 
Greece. The Greek legal scholars were not unaware of the issues, as for exam- 
ple the nationality of a married woman,* questions of parental authority,°® 
and so on, but such issues were tackled functionally without any references 
to ideological constructs or beliefs. There was no defense or condemnation 
of patriarchy, not even consideration of existing conditions. The discourse 
was supremely theoretical, abstract, and detached from any consideration 
of the possible effects such changes would have with regards to gender roles 
and rights. That is not to say that Greece as a whole did not engage in such 
discussions, the field of education being hotly contested—especially the edu- 
cation of women—”” but in legal scholarship such arguments are surprisingly 
absent. 

Kalligas’s view has been inadvertently supported by feminist historiogra- 
phy that examined the early feminist movement of Greece. As Eleni Varikas 
showed, early Greek feminists echoed in their first journals the debates seen 
in much of Europe at the time regarding the lack of access to education for 
women, their inability to control their property in marriage, and so on.*8 
This image contrasts dramatically with the situation of women in many 
parts of Ottoman Greece and thus lends credence to the idea that in the 
second half of the nineteenth century, Greek women had, in fact, lost many 
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of the property and family rights they had enjoyed in the Ottoman period 
and were experiencing the same problems and difficulties as their European 
counterparts. Certainly by the twentieth century, women had lost the ability 
to protect their dowry, now seen by many as part of a common conjugal 
fund. Further rights were also eroded, including the right to divorce, which 
was severely curtailed in 1922 with a reform that abolished, among other 
things, consensual divorce.5? Revealingly, the legal scholar who drafted the 
1922 law on divorce also produced a paper explaining his rationale for the 
need for these new restrictions, claiming that his purpose was to protect 
women whose husbands divorced them after exhausting their dowry, leav- 
ing them without property at an advanced age. In fact, he argued that his 
goal was to bring equality between the sexes, since under the current system 
the law was favorable to men and resulted in increased divorces, especially 
in towns. To strengthen his argument, he explored both Byzantine regula- 
tions on divorce as well as contemporary laws in Europe, particularly those 
of France, Germany, and Switzerland.*° 

A reading of nineteenth century legal works by influential scholars like 
Paparrigopoulos or Kalligas certainly gives the impression that radical 
changes had taken place in the practice of law in Greece. Consciously or 
unconsciously reflecting French Revolutionary discourse,®*! Kalligas argued, 
for example, that the Orthodox Church had only assumed control over 
marriage at the end of the Byzantine era, especially during Ottoman times, 
arguing for the assertion of the role of the state with respect to marriage.” 
Kalligas saw the husband as having absolute control of the material aspects 
of the household as well as absolute authority regarding the upbringing and 
disciplining of children. He clearly stated that the mother could not limit the 
authority of the father and could not even appoint representatives unless she 
was already in possession of “paternal” authority: that is, if the husband 
were dead or in some legal fashion incapacitated.® Only in one area did Kal- 
ligas recognize the significance of the mother: “As a rule, the supervision of 
the upbringing of minors includes the moral upbringing and education that 
as a work of affection and spiritual care belongs ex officio to the mother.” 

Similarly, with a nod to the Code civil, Kalligas tied the concept of citi- 
zenship to sex, declaring that a woman assumed the nationality of her hus- 
band, losing Greek citizenship if she married a foreigner, and was obliged 
to follow him to his place of residence even if that was beyond the borders 
of the state.® These ideas had been enshrined as early as 1835 and reflected 
concepts developed in Europe and often found in works on natural law in 
the first half of the nineteenth century.*¢ 

Paparrigopoulos, in his turn, claimed that a poor or undowered widow 
could lay claim to a share of her husband’s property, clearly contradicting 
earlier practices that did not allow one spouse to inherit the other’s property, 
a stipulation that was not necessarily extended to widowers, who are not 
mentioned.®” Kalligas further noted that illegitimate children had neither 
support nor the right to inheritance from their father, leaving the mother 
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solely responsible for their needs, a position that was eventually supported 
by the courts and fully in accordance with the stipulations of the Code 
civil.8 Finally, Kalligas continued the attack on customary laws, targeting, 
their malleability and the fact that courts had to prove the existence of a 
custom before passing judgment. For Kalligas that indicated the inferiority 
of customary laws to published laws that, according to him, became widely 
disseminated through publication and thus removed confusion and uncer- 
tainty.©? This last argument, as well as his insistence that ignorance of law 
was unacceptable, is particularly revealing because it shows that Kalligas 
had a very limited segment of the Greek population as active participants 
in the judicial system in mind, since in Greece at the time nearly all women 
and most men were illiterate.”° 

This picture, however, reflects neither the impressions of contemporary 
foreign travelers to Greece nor the evidence from the courts. The German 
criminalist Gustav Geib commented on the absence of the concept of com- 
mon conjugal property, while Arthur de Gobineau, the infamous author of 
the Inequality of Human Races and representative of a powerful anti-modern 
current in Europe, who served as ambassador in Greece between 1864 and 
1868, favorably commented on the customary practices of Greece and found 
their compulsion to legislate and copy western laws unfortunate.’! The French 
novelist Edmond About found the relative absence of prejudice regarding ille- 
gitimacy as well as the ease of dissolving marriages, especially among the lower 
classes, refreshing and admirable.’”* There were, of course, negative images as 
well: Geib noted the “widespread” use of practices such as abortion, infanti- 
cide, and pederasty in Greece, while About lamented the absence of the rule of 
law in the country.” 

The structure of the new judicial system certainly worked to physi- 
cally exclude women from its midst. The hierarchical nature of the system, 
from the justices of the peace to the Courts of First Instance to the Appeals 
Courts and finally to the Supreme Court, extended the temporal duration 
of a dispute and required travel to the various locations of the courts. In 
a country rife with banditry and with few roads, such travel was particu- 
larly prohibitive for women, who had to safeguard their moral standing in 
an honor-based society such as Greece. Thus, women frequently assigned 
men to represent their interests in court, unlike the practice in the Ottoman 
period when women vigorously defended their rights in person, as I have 
argued elsewhere.”4 The cost of a legal dispute also rose steeply, not only 
due to the repeated trials but also due to new costs, such as the need for a 
lawyer mandated by law. This was necessary because of the new language 
and procedural requirements of a modern case. At a time when the monthly 
salary of a teacher was a mere 50 drachmas, court expenses awarded were 
significantly higher.”> Even so, the costs of travel and accommodation nec- 
essary for an individual to be present at every stage of the trial, coupled by 
the social constraints placed upon women, contributed to the rare personal 
appearance of women in their court cases. 
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Furthermore, the population shifts and urbanization of society in the 
nineteenth century” removed women from their familiar framework of cus- 
tomary law, often taking them to areas where they were not knowledgeable 
about the local customs. To make matters worse, women were less likely 
to know their rights, since changes in new legislation were disseminated in 
print, just as Kalligas wanted, and women, despite the pledges of the new 
state, increasingly lagged behind men in terms of literacy and education. In 
1834, approximately 10% of all students were female, and even a generation 
later girls composed only 20-22% of students at the primary level. While in 
1837, women and men were almost universally illiterate (91% of men and 
nearly all women), fifty years later, the rate of illiteracy had dropped for men 
to 69%, but was still 90% for women.’’ Such findings are confirmed by 
contemporary observers, who noted the discrepancy between the numbers 
of boys and girls attending school.’8 Part of the reason was the different 
function of education for each sex, which was meant to provide employ- 
ment opportunities for boys and good housewife skills for girls, as the differ- 
ent subjects of study also indicate.”? Ironically, as early as the period of the 
Greek War of Independence, the Greek state assumed the burden of provid- 
ing primary education to both boys and girls, an obligation that became law 
(making primary education for both boys and girls mandatory) in the mod- 
ern Greek state. However, financial restraints would not allow the state to 
meet that pledge, and women’s education suffered the most neglect. Urban- 
ization also led to the increasing monetization of the dowry, since ancestral 
fields were of little value to people in far-away cities. Furthermore, the impo- 
sition of a stamp duty on notarized dowries may have driven poorer families 
to compose oral dowry contracts that were not defensible in court, since an 
1836 law recognized only dowry contracts drafted by a public notary.®° 

Thus, although the early modern Greek governments attempted to create 
a modern and European judicial structure modeled after existing European 
systems while retaining the regional customary legal practices as far as civil 
and family law is concerned, the effect seems to be the undermining of the 
traditional rights of women. These new circumstances reduced Greek wives 
to the position that married women found themselves in throughout much 
of western Europe: unable to control their wealth, gain access to education, 
or be employed in most professions. While such demands gave rise to the 
first wave of feminism in most of Europe, this was not the case in Greece, as 
the small number of female feminists and their rather conservative demands 
indicate. Moreover, early Greek feminists did not frame their critiques in 
terms of denunciations of the existing legal structures but offered them as 
social critique, often within the dominant paradigm of Greek nationalism.®! 
However, most of this discussion relies on secondary sources rather than 
evidence from the courts themselves, and it is to that evidence that I will 
now turn my attention. 

From 27 January 1860 to 9 October 1860, the Appeals Court of Ath- 
ens heard 652 civil cases and petitions. Of those, 275, or 42%, involved 
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women.®? As can be expected, the vast majority of these cases involved 
property disputes, but several also dealt with issues of fraud, divorce, mari- 
tal difficulties, and even marital violence. The significant presence of women 
indicates that a generation after the establishment of the modern Greek 
State, women were present in the judicial system and were still actively 
defending their rights, if not necessarily in person. There were, however, 
some interesting differences as well as similarities from the earlier period. 
First of all, despite the efforts of the learned jurists I mentioned before, 
custom continued to play a significant role in 1860, as many decisions spe- 
cifically mentioned the validity of local customs. Repeatedly, the courts refer 
to customary practices of inheritance, dowries, and so on.83 Even when a 
custom was in apparent conflict with the established law, the court did not 
dismiss it but demanded further investigation regarding the validity of said 
custom.®4 At the same time, the court did not simply accept any claim of 
custom, and in some cases rejected the use of existing customs. One exam- 
ple of this could be if the custom in question was from regions outside 
the Greek state even though the case involved Greek citizens.®> In another 
example, the court refused the validity of a custom entirely. In that case, an 
argument was presented by the relatives of two women that had converted 
to Christianity regarding the custom that Muslim converts to Christianity 
lost their rights to inheritance, but there, the court decided that according 
to the law, a custom had to be proven to be of long duration and without 
interruption (polychronon kai adiakopon), whereas conversion to Christi- 
anity from Islam was only possible since the Greek revolt of 1821. Instead 
of custom, the court decided to apply “Byzantine” laws in this case.°¢ 
Frequently, the court postponed discussions of the case until the exis- 
tence of a custom could be investigated,®’ and they often reverted to the use 
of Byzantine-Roman law when custom was absent or impossible to deter- 
mine.®°8 What is more interesting are the references to the Code civil found 
among the decisions of the court, which in theory should not have had 
validity in Greece.®? In one case, the matter involved two Catholic sub- 
jects of Greece from the island of Syros where the Court of First Instance 
refused to use local customs because the deceased husband was a French 
citizen, though a resident on the island. The appeal was on the basis of 
common conjugal property, absent in Greek law, but the argument was that 
since the husband was a French citizen so was the wife, and thus, the Code 
civil was the appropriate law. The case ended up in the Supreme Court of 
Greece, which overturned all previous decisions, sending the case back to 
the Appeals Court with a demand to examine if there was a custom among 
the Catholic population of Syros regarding common conjugal property.” 
The Code civil is referenced in other cases as well. The first had been initi- 
ated at the Greek consulate of Constantinople (Istanbul), though the deci- 
sion did not turn on it.?! A second case was that of a French Philhellene 
who had stayed in Greece after the Greek War of Independence, becoming 
a Greek citizen and serving as a doctor first in the Greek army and then 
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in the Greek navy. The Court of First Instance apparently based its deci- 
sion on the Napoleonic Code and rejected the pension claims of his widow 
against the state, but the Appeals Court reversed the decision.?* What these 
cases indicate is that the judges of the Appeals Court were quite aware of 
the stipulations of the Code civil and the limitations it imposed on women 
with regards to property. They were also willing to accept the possibility of 
implementing those provisions in Greece but only within the context of the 
Code civil being applied as the customary law of a minority, as the Catholic 
population of some islands were perceived, or to foreign nationals. In both 
the examples above, the courts, after some initial confusion, rejected the dis- 
advantages the Code civil would have imposed on the women in question, 
thus affirming their rights to property and pension. 

Many of these cases regarded disputes dealing with women’s dowries, 
as had been the case in the pre-independence period. However, almost fifty 
women with disputes arising from the latter’s inheritance of their fathers’ 
properties appeared before the court in their capacity as natural guardians 
or custodians of their underage children, and another four were present 
as court-appointed guardians.?? The almost non-existent presence of fam- 
ily councils in the record”* seems to indicate that mothers had gained the 
undisputed right to act as guardians for their underage children, a right also 
recognized and supported by contemporary legal authorities,?> who saw a 
significant role for the mother in the upbringing of children, even if in the 
duration of the marriage that role had mere moral and no legal validity.¢ 

In cases of dowry and inheritance, it seems clear that the law of the land 
was customary law, including such stipulations as the right of a husband to 
use dowered properties as collateral?’ or the exclusion of a dowered individ- 
ual from inheritance.*® The significance attached to custom is best exempli- 
fied in a case where a woman argued that her brother had received a dowry 
and should thus be excluded from the inheritance. This “dowering” of sons 
at the time of their marriage was a custom in many Greek islands during the 
Ottoman period, even though their dowries did not have the same legal pro- 
tections as a woman’s dowry. Furthermore, the concept of a male dowry is 
absent in Roman law, whether Byzantine or otherwise, but in this case, the 
Appeals Court found in favor of the woman, reversing an earlier decision by 
a lower court, again signifying the importance assigned to customary law.?? 

Divorces and annulments, as was the case in Ottoman times, were still 
a matter for the Church to deal with, due to the religious character of the 
topic; however, on occasion, and in extraordinary circumstances, they did 
appear in front of the Appeals Court. In such cases, custom played no role, 
but it 1s Interesting to see the use of Armenopoulos’s Exavivlos side by side 
with Corpus Juris Civilis in the decisions of the court, despite the condem- 
nations of the former by Kalligas and other leading scholars of the time.! 
More interestingly, these extraordinary divorces were fairly well balanced, 
with five women seeking to divorce their husbands and five men seeking to 
divorce their wives. Four women and one of the men stated that their lives 
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had been endangered by their spouses, a valid cause for divorce under Byz- 
antine law, but the women also added the lack of material support by their 
husbands. All the men, on the other hand, accused their wives of infidelity 
or of leading a dissolute life by “going out to theaters and entertainments,” 
with three of the men!°! adding that their wives had left the marital home 
and were living with other men. The court granted three of the divorces initi- 
ated by the men and found in favor of three of the women, though it did not 
issue divorces but rather sent the cases back to the Courts of First Instance 
to examine witnesses. The court rejected two of the cases brought by the 
men, on one occasion because the husband who was accusing the wife of 
having left the marital home had, in fact, abandoned the home himself, and 
his wife had sought employment at the home of the British ambassador. !9 
In the final case, the court accepted the separation of the spouses but did not 
deem the causes serious enough to merit a divorce.! Interestingly, even in 
the cases where the court found in favor of the men seeking a divorce, it split 
the court expenses between both litigants in all cases but one, which, judg- 
ing by the names of the litigants, probably involved foreign-born individu- 
als.!°4 These cases are not indicative of the frequency of divorce in Greece, 
since most cases would have been handled by the Ecclesiastical authorities 
and not the judicial system, but they do show that unlike most European 
states of the time, Greek women as well as men could initiate divorces and 
were willing to exercise this right. Though we cannot talk of equality since 
the causes for divorce clearly favored men, the courts certainly recognized 
women as independent legal persons separate from their husbands. 

The case of Zoi Mourouzi is particularly interesting because she not only 
sued her husband in order to get a divorce but also in order to force him to 
provide her with compensation. Apparently the husband, Ioannis Vasileia- 
dis, was called to military service and left his wife with her parents without 
providing her with financial support and simply instructed her to get money 
from the various individuals who were in debt to him. Upon his return, 
however, he sued her and her parents and refused to join her in the marital 
home. Zoi had won all of her points at the Court of First Instance, but the 
Appeals Court wanted further proof that she was indeed without income.!95 
This and all the divorce cases seen at the court do not rely on customary 
law, of course, but rather on Canonical and Byzantine legislation as they, 
on occasion, state directly. The involvement of the courts in matters of mar- 
riage, however, is a new phenomenon since until then such matters were left 
to the Church. 

There are other new elements in the cases seen at the Appeals Court, 
especially involving new legislation. For instance, in the trial between the 
village of Plessa in Doris versus the State regarding the traditional rights 
of pasture in communal lands as recognized by Ottoman stipulations, the 
State was able to prove that Ottoman laws as well as traditional rights no 
longer applied as a result of legislation enacted in 1833-1834, transform- 
ing all communal lands to state lands. Even in this case, however, we can 
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see the enduring power of traditional rights, since among the village sig- 
natures that brought the case to the courts, we find eight widows acting as 
heads of households as both tradition and the new laws gave them the right 
to do.!°6 Women were also able to use the court to make claims that were 
previously difficult, if not impossible, for example, requesting a portion of 
the deceased husband’s wealth in cases of extreme poverty.!°” Significantly, 
the widow in my example did not base her request on custom but simply 
stated that she was legally entitled to receive two-fifths of her husband’s 
property. 

A similar case involved a dispute between the widow Maria and the two 
men acting as guardians for her three children with the deceased Andreas 
Koromilas, with one of the guardians being Pavlos Kalligas, the prominent 
legal scholar I discussed above. According to the law as stated in the deci- 
sion, since the husband died without a will, his widow was entitled to a 
quarter of his property, and the earlier decisions had been in her favor. The 
guardians of her children, however, claimed that she had received a dowry, 
and in any case, they wanted her barred from entering a second marriage 
according to a “long and continuous” custom in Athens. The court did not 
make a decision but gave both parties a two-month period to try to prove 
whether Maria was in fact poor.!8 

An interesting case of women utilizing the opportunities presented by 
the new courts is the case of Aikaterini, widow of Lambros Dagklis, who 
demanded 25,500 drachmas from Kosta Kedro: 15,000 as compensation 
for the murder of her husband and the rest as money stolen.!©9 Such a case 
is not outside of the realm of customary law, and in fact, we have examples 
of similar cases from the Ottoman and Revolutionary periods.!!9 What is 
interesting about this case is the fact that Kedros had stood trial in a penal 
court and been found innocent, but the widow used the opportunities pre- 
sented in the new system to pursue a civil suit against him. In other cases, 
a woman took a man who had been convicted for rape but pardoned by 
the king to civil court,!!! while a court-appointed guardian sued a man 
for seducing his ward and infecting her with venereal diseases, demanding 
that he would either marry her or compensate her with 5,000 drachmas.!12 
Clearly, women and their guardians were not reluctant to use the civil courts 
even for what were technically penal matters if they felt that the penal courts 
had not resolved the case to their satisfaction. 

It bears pointing out, however, that almost no woman was physically 
present in the courtroom at the time of the hearings. Instead, lawyers and 
other men, usually family members, represented women, a finding in accor- 
dance with my earlier findings from the town of Leonidio for the period 
1830-1850.'!3 Men also used lawyers but rarely delegated their authority, 
giving power of attorney to third individuals the way women did. Thus, 
although the court system was clearly used by women, it was done by 
proxy, and women were usually physically absent from the deliberations. 
This reluctance to present themselves in court fits with the emerging ideas 
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regarding the roles of women as well as the custom in some towns, including 
Athens, that limited the presence of women in the public space, including 
such areas as the marketplace. 

An interesting point regards whether the court used contemporary ideas 
about gender in their decision-making or if we can glean such ideas in the 
language and decisions of the court. The evidence on this point is far from 
clear. There is no specific mention in these cases about gender roles or ideas 
about gender, and invariably, the passages that state the court’s decisions 
were succinct to the point of being laconic. Of course, ideas regarding gen- 
der permeated the courts through the beliefs and convictions of the judges, 
but rarely do we catch glimpses of such beliefs. The most obvious one is the 
apparent acceptance that the husband is responsible for the material sup- 
port of his wife and the belief that women in general were presumed not 
capable of supporting themselves.!!4 This is primarily seen in the handful of 
divorce cases as well as in the court’s treatment of widows, who are seen as 
being in a disadvantaged position, economically as well as socially, and thus 
in need of state assistance. However, in extraordinary circumstances, such 
as the divorce case I mentioned above, the court was not critical of married 
women who sought to support themselves when abandoned by their hus- 
bands but rather was understanding of their need. Women also seem closely 
associated with the concept of motherhood in the eyes of the court, at least 
in the sense that the concept was raised repeatedly by the court as well as 
women themselves who found it useful in advancing their cases, especially 
where children were concerned. 

There is, however, a disconnect between the court record described above 
and the rhetoric of late nineteenth century middle- and upper-class Greek 
feminists like Kalliroe Parren, who, among others, demanded the right of 
women to manage their property and have custody of their children in the 
event of either divorce through the fault of the husband or widowhood. !!5 
These demands seem out of place when the courts appear to actually be 
enforcing them. Furthermore, we should not consider unwritten customary 
law to be open to arbitrary decisions by judges. Clearly the courts took great 
effort to determine the local practice and to base their decisions upon it, a 
process reinforced and supervised by the Appeals court and the Supreme 
Court, as the examples mentioned thus far illustrate. More and deeper 
research is needed here, but a possible explanation could lie in the diver- 
gent experiences of middle- and lower-class women. With the exception of 
a handful of women, nearly all women in the court record were described 
as “penites” (paupers). Though hardly surprising considering the economic 
conditions of Greece and the widespread poverty of Greeks at the time, the 
near complete absence of middle-class women,!!® or at least of women not 
referred to as poor, is interesting because one tends to assume that wealthier 
individuals would make more frequent use of the courts due to their higher 
standards of education, not to mention wealth, as is often seen in other 
states.!!” Although the definition of “pauper” is not provided in the record, 
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its overwhelming use may be indicative of different social practices among 
lower- and middle-class women in nineteenth century Greece. 

The apparent absence of middle- and upper-class women from the courts 
may imply the earlier penetration of new ideas regarding gender roles from 
Europe among those classes that were more exposed to them through their 
education and social circumstances, a fact noted by some contemporary for- 
eign observers.!!® Unlike the great majority of Greek women, middle- and 
upper-class girls had access to education, and by 1860, there were several 
schools, including the famous Arsakeio, catering to their needs, some run by 
foreign missionaries while others were set up by wealthy benefactors to train 
young girls to become good wives and mothers.!!? These schools looked to 
western Europe for inspiration in their curricula and eagerly embraced con- 
temporary ideas regarding domesticity and the glorification of motherhood, 
sprinkled with a strong dose of nationalism.!2° 

The surprising absence of middle-class women from the courts could, 
therefore, reflect the penetration of European ideas regarding domesticity 
and new concepts regarding gender roles. These merged with local concepts 
regarding female modesty and propriety, perhaps reinforced by the forma- 
tion of an Orthodox Christian awakening movement in the last quarter of 
the nineteenth century, to severely curtail the public role, in fact the public 
presence, of women in Greece.!*! Education was the obvious area where 
this merging could take place, and thus, female education became a battle- 
ground in nineteenth century Greece, especially after the 1860s.!22 Feminism 
"in particular attracted much condemnation and was attacked as a foreign 
import.!*3 For the critics of emancipation, and modernity as a whole for 
that matter, the West was “a stronghold of degeneration, corruption and the 
flowering of all sorts of materialist theories capable of polluting Hellenism, 
imposing on it models of social organization that were opposed to both the 
natural and the divine order of things.”!24 These ideas, though challenged 
at the time, in part by stressing the idea of patriotic motherhood,!25 became 
fused with concepts of domesticity to mandate the exclusion of women from 
the public and their isolation within the private sphere. Modern anthropolo- 
gists working in the 1960s and 1970s noted the strong association of men 
with the public and women with the private realm, where women could 
in fact hold a position of real power,!26 and the Suspicion toward women 
who ventured into the public sphere, a suspicion that had strong sexual and 
moral overtones. !27 

This idea that women should be limited to the private realm was also 
reflected in the writings of the legal scholars of the time like Kalligas. His 
writings certainly assumed that women would be limited to the domestic 
sphere. This idea, among others, is reflected in his opinions regarding citi- 
zenship that I mentioned above.!28 As a strong advocate for the “purifi- 
cation” of Greek law from the influences of the Ottoman and even later 
Byzantine periods, Kalligas’s push for a return to the more pure forms of 
Byzantine-Roman law, coupled with his undoubted prestige and influence, 
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has convinced many modern scholars that customary law was quickly elimi- 
nated from the Greek courts, which increasingly accepted Roman law as the 
law of the land. Perhaps many among the emerging middle class in Greece 
already shared such views, but it was far from universal. The evidence from 
the courts shows the continuation of the use of customary law with only a 
handful of allusions to Roman law and most of those referring to later Byz- 
antine law rather than the Corpus Juris Civilis that Kalligas favored. 

In all of these matters, the influence of contemporary European ideas, 
such as common conjugal property, was evident and already making timid 
appearances in the records of the Appeals Court of Athens.!2? Between 
1860 and the first decades of the twentieth century, the ideas advocated by 
Kalligas, Paparrigopoulos, and others who wanted a return to more “clas- 
sical” Roman-Byzantine law had influenced Greek law and transformed the 
practices of the courts. However, for the first decades of the Greek judicial 
system and despite the pressure of the academic legal scholars, the Greek 
courts managed to maintain the flexibility that had been the hallmark of 
the Ottoman-era courts and continued to apply primarily customary law in 
civil disputes. Women’s concerns continued to have a significant presence (at 
least by proxy) in the courts, since nearly half the cases at the Appeals Court 
involved women, and in most respects, the law defended their rights. In fact, 
changes in society may have preceded legal ones, as the possible absence 
of middle-class women may indicate. Bourgeois women would have been 
exposed to the new concepts regarding gender roles, duties, and rights, the 
whole cult of domesticity so prominent in nineteenth century Europe, and 
thus their absence from the courts may be due to social pressure or shared 
beliefs.13° 

The contrast with contemporary Europe can, therefore, be striking. At the 
time when poor Greek women were still defending their rights in courts and 
middle-class women were retreating to their domestic environment, Euro- 
pean middle-class women were beginning to bemoan the lack of separate 
properties in marriage and their husbands control over their own wealth. !3! 
The campaign for marriage law reform, which was initiated in England in 
the 1830s by Caroline Norton regarding property as well as child custody 
laws, did not see fruition until the end of the century in Europe, though 
admittedly as early as 1854 in the United States.!32 The Greek Revolution 
ultimately did not challenge the existing legal system unlike the French Rev- 
olution, which deliberately challenged the patriarchy of the ancien regime. 
In France, early revolutionary legislation legalized divorce and reduced the 
power of the father in matters of marriage and inheritance only to see rever- 
sals in a conservative backlash, first under Napoleon and then with the Bour- 
bon Restoration that once more outlawed divorce and reestablished much 
of the power of the father and husband over their families.!33 In contrast, 
in the mid-nineteenth century, the Greek courts, despite their claims and the 
rhetoric of nearly all contemporary legal scholars, followed neither tradition 
nor blind emulation of European developments but were attempting a novel 
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approach of marrying modern structures with traditional and familiar sys- 
tems, a process that allowed the bulk of the population to accept and to use 
the new courts as eagerly as they had done in Ottoman times. The mere fact 
that the Appeals Court of Athens, one of two such courts, had a caseload of 
over 650 cases in under eight months in a country with one million inhabit- 
ants, indicates both the litigiousness of Greeks in the nineteenth century and 
their acceptance of the new courts. 

Life, however, was not as optimistic for women in Greece, nor did the 
courts simply continue the practices of the Ottoman period. As Efi Avdela 
has argued, the importance of kinship in almost every aspect of Greek soci- 
ety at the time led to “legal prescriptions in respect to the rights and duties 
of different family members toward one another and to the community at 
large,” leading to the exclusion of women as a “natural consequence of 
their subordinated position in the family.”!34 However, as she also makes 
clear, before the civil code of 1946 there was considerable legal ambiguity, 
leaving the legal position of wives in the family undefined and thus allowing 
the courts great flexibility. This ambiguity allowed women to exercise some 
agency, as we Clearly saw in the above court examples. 

Perhaps it is for this reason that the first feminist stirrings in Greece came 
so late and did not target the judicial system but focused almost exclusively 
on matters of education and employment. Greek women did not have a 
Code civil or a dower act to galvanize them in opposition. The target of the 
early feminists and their publications, starting with the journal Thaleia in 
1867, was the societal model that limited their education and constrained 
them within the home.'55 Unsurprisingly, many of the early Greek feminists 
were school teachers, one of the very few professions available to women, 
but it should be noted that nearly all feminists of the time fully embraced 
the nationalist aspirations of the Greek state, and many women went to 
teach and to promote the Greek nationalist cause in areas still occupied 
by the Ottoman Empire, especially Macedonia.!36 The most influential of 
feminist publications, the Efimeris ton Kyrion, deliberately embraced the 
concept of patriotic motherhood, though some feminists had an ambiva- 
lent vision of motherhood, as has been noted by other scholars.!37 Further- 
more, although the involvement of women in the disastrous Greek-Ottoman 
War of 1897 galvanized hundreds of middle- and upper-class women to 
offer their services in the war effort, which proved crucial for broaden- 
ing their networks to foster the development of a women’s movement,!38 
the early twentieth century wars and conflicts (Balkan Wars of 1912-13, 
World War I, and Asia Minor War of 1920-1922) in essence suffocated the 
feminist movement of Greece, which would only reemerge as a significant 
force in the 1970s.!3? There were, of course, some feminist organizations 
in the interwar period that continued to raise questions regarding female 
employment in general and increasingly in state employment in particular, 
and some raised demands for changes in family law with particular focus 
on the rights of unmarried mothers,!40 However, the early vigor, which was 
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not that powerful to begin with, had been spent. In fact, the demands of the 
Greek feminists changed significantly in the twentieth century, even though 
the legal framework remained more or less the same, as Avdela has shown, 
with the focus shifting to demands for equality regarding divorce, abolition 
of state regulated prostitution, and so on.!*! The principle of equality was 
only included in the Greek Constitution in 1975, two decades after women 
gained the right to vote, while the 1946 Civil Code was reformed in 1982 
with a new Family Law enacted by the first Greek socialist government.!42 
Ironically, much of the post-World War II reforms were spurred by exter- 
nal factors; for example, the ratification of the UN Convention for Human 
Rights by Greece in 1952, which led to the easing of restrictions on female 
employment and eventually to the granting of the right to vote!*3 and the 
ascension of Greece to the European Economic Community in 1981. 

In conclusion, the Greek courts of the nineteenth century appear remark- 
ably pragmatic, and despite the urgings of nearly all legal scholars of the 
time, they maintained a reasonable attitude toward customary law that 
allowed both women and men to make widespread use of the judicial system 
despite the inherent hostility such modern hierarchical structures presented 
to women. This emulation of the structures of the modern European judicial 
systems while maintaining the traditional practices of customary law made 
the Greek courts of the nineteenth century fairly open and approachable for 
the population at large and in particular for lower-class women and men 
who often found themselves excluded elsewhere. Nevertheless, the twenti- 
eth century saw the triumph of legal scholars who eventually produced new 
codes to supplant the unwritten customary ones, severely curtailing the flex- 
ibility of the courts. Ironically, this emulation of the West came at the time 
when those original or model Western codes were being rewritten to allow 
women more rights and greater access to the judicial system across Europe. 
Greece would eventually emulate these changes itself but with a consider- 
able time lag and often under political pressure from its ascension to vari- 
ous international bodies and organizations. It is still a question for further 
investigation, however, if this legislative history represents the reality found 
in the courts themselves, and if the nineteenth century is an indication, the 
legal framework and its ideological imperatives in modern Greece do not 
always reflect the legal experience of the population. 
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2 Family Law, Legal Reforms, 
Female Lawyers, and Feminist 
Claims in Spain, 1868-1950 


Gloria Nielfa 


Introduction 


This chapter considers the alternation of advances and setbacks that charac- 
terize the legal history of women over a long period in contemporary Spain 
with regard to family law, showing the influence of political changes, the 
pressure from women’s movements, and the actions of female lawyers, who 
in turn are also studied in the process of access to the profession. The aim 
of this research was to review and contribute to the existing historiography. 
To achieve this, family legislation in the different periods has been consulted 
in the official journals of both the Spanish state and Catalonia during its 
brief period of self-government during the Second Republic (1931-1939).! 
These journals also provide information about some women in certain pro- 
fessional positions within the official legal sphere. The study of the laws 
enacted was complemented by reading documentation from the press in 
order to understand how these laws and their implementation affected soci- 
ety, and some academic records were also consulted. Additionally, it was 
vital to consult the works of female authors who have left us evidence of the 
legal situation of women in the periods studied. 

To put this process in context, we need to be aware of the main devel- 
opments in the political evolution of Spain during this period. In the mid- 
dle of the nineteenth century, there was a formally liberal monarchy in a 
clearly oligarchic society. In 1868, a coalition of progressive, democratic, 
and republican parties, which supported freedom of association, assembly, 
and conscience, as well as universal male suffrage, carried out a triumphant 
revolution that resulted in the dethronement of Queen Isabel II. Thus began 
the period known as the Sexenio Democrdtico (Six Years of Democracy, 
1868-1874), during which the country enjoyed the greatest degree of free- 
dom up to that point.? At the end of 1874, the Bourbon Restoration began, 
and in 1890, universal male suffrage was re-established, having previously 
been in force between 1868 and 1873. Between 1900 and 1930, there was 
a considerable increase in literacy rates and urbanisation. In 1910, women 
gained the right to enroll at university without the need for special authori- 
sation. Spanish society was modernizing amidst considerable turbulence. 
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In 1923, the uprising by General Primo de Rivera caused the suspension 
of the Constitution of 1876, which was accepted by King Alfonso XIII, 
and the establishment of a dictatorship that lasted until 1930. In 1931, the 
Second Republic began, a new, democratic constitution was drafted, and a 
Republican-Socialist coalition carried out intensive reforms between 1931 
and 1933: the recognition of women to participate in the legislature as well 
as separation of church and state, agrarian reform, approval of the Statute 
of Autonomy of Catalonia, and the extension of education. After the elec- 
toral victory of the centre-right, the reforms were halted in 1934 and 1935, 
though this was subsequently reversed following the victory of the Frente 
Popular in February 1936. The military uprising against the government in 
July 1936, backed by the most conservative sectors, marked the start of a 
civil war in which the insurgents were assisted by the totalitarian powers, 
Nazi Germany and Fascist Italy. This ended in 1939 with the establish- 
ment of the Franco Dictatorship and lasted until 1975, during which time 
all the Republican legislation was repealed. The lengthy dictatorial regime 
continued against the backdrop of different international contexts, such as 
the Second World War and the subsequent isolation in the 1940s, and that 
of international recognition in the frame of the Cold War in the following 
decades. 


Parliamentary Monarchy 


In nineteenth century Spain, as in other European countries, a codifying 
effort took place as an attempt to build articulate and systematic legal sys- 
tems to substitute for the varying and conflicting existing legislation. Nev- 
ertheless, a civil code was not approved until as late as 1889. The issue 
of marriage was the cause of that delay, as a result of the confrontation 
between conservatives and liberals with regard to the role of the Catholic 
Church in their regulation.? The Civil Code of 1889 was heavily influenced 
by the French Civil Code of 1804, as was the case in other Latin countries.‘ 
Other sources of inspiration for its elaboration were the records of custom- 
ary Spanish law, such as the Leyes de Partidas (thirteenth century) and the 
Leyes de Toro (sixteenth century).5 

As a preceding law, then still in force, it is worth mentioning the Ley de 
Enjuiciamiento Civil (Civil Procedure Law) passed in 1855, which showed 
a clear preference for men as opposed to women in holding the position of a 
guardian or trustee to look after the interests of a disabled person or a minor 
who had lost his/her parents. Additionally, with the establishment of legal 
separation procedures, judges could order a woman to be placed outside 
her husband’s house, in a family member’s house, or in a convent under the 
charge of someone other than the husband. This was a temporary measure 
called a depdsito (deposit).6 
; Criminal treatment of adultery was clearly discriminatory against women 
in the 1870 Criminal Code, as with the 1848 Code. It was defined only as 
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the crime committed by a married woman and the man with whom she had 
intercourse, he being aware of her marital status, and it was punished with 
simple imprisonment; there was no legal conception of adultery by the hus- 
band against his wife. For the husband’s infidelity to be condemned the fact 
must be continuous and well known; nevertheless, the sentenced penalty for 
this crime, called amancebamiento was minor.’ On the other hand, the 1870 
Criminal Code reproduced the 1848 provisions with regard to the husband 
who killed his wife, or the other man, after discovering her guilty of adul- 
tery; penalty was banishment and he would be exempt from punishment if 
the resulting injuries were not serious (Article 438). 

As far as the influence of the Church is concerned with regard to mar- 
riage law, it is sufficient to recall that even the Provisional Act on Civil Mar- 
riage, approved in 1870 during the Sexenio Democratico, established that 
marriage was by nature a perpetual and indissoluble bond.® Under the 1889 
Civil Code, married women’s rights were notably restricted within wed- 
lock, for it declared that wives owed obedience to their husbands and were 
under the obligation to follow their spouses wherever they took up their 
residence. Moreover, men were the managers of marital property and wives 
were not allowed to accept or reject any inheritance, go to court, or pur- 
chase goods without their husband’s authorization.’ Furthermore, parental 
authority was attributed to the father and, in the case of this one failing, 
to the mother (Article 155). If a widowed mother remarried, she would 
lose parental authority over her children, unless her deceased husband had 
otherwise provided special dispensation from the law (Article 168). In the 
case of single women, notwithstanding that full legal age was established at 
23, a woman under 25 years of age could not leave her parents’ home with- 
out her father’s or mother’s permission, unless it was for contracting mar- 
riage or becoming a religious figure, or otherwise because her father or her 
mother had married subsequently (Article 321). In addition, women were 
not allowed to be witnesses to a will, except in cases of epidemics (Articles 
681 and 701). According to the jurist Francisco Tomas y Valiente’s view, one 
of the goals laid down in this code would be “to regulate a specific concep- 
tion of marriage and family in conformity with what the Church hierarchy 
preached and what the affluent and wealthy bourgeoisie demanded.”!° 

Some feminist female writers pointed out the inconsistency provided by 
the civil law that considered women as morally and intellectually inferior 
to men in coexistence with the criminal law that imposed the same punish- 
ment in case of offense. Significant examples of the above are some writings 
of Concepcién Arenal (1820-1873) and Carmen de Burgos (Colombine) 
(1867-1932). Arenal had attended classes in the Faculty of Law at the Uni- 
versity of Madrid in 1842 by masking her female identity in male dress; 
she wrote many works dealing with criminological subjects and about the 
situation of women in Spain.!! Carmen de Burgos, a teacher at a normal 
school, writer, and journalist, succeeded in developing a career by moving 
to Madrid with her daughter after her marriage ended.!* 


58 Gloria Nielfa 


The discrimination toward women as far as marriage was concerned was 
heightened by the fact that absolute divorce did not exist; indeed, in the civil 
code the word divorce was simply used to refer to any separation that only 
implied cessation of cohabitation, though it did not allow one to enter into 
marriage again. This so-called ‘divorce’ was based on the guilt principle, 
which said that the innocent spouse was the only one able to sue; the judge 
might set alimony for the woman and children during the trial process; 
and finally children were kept under the authority and care of the innocent 
spouse.!3 In 1903, the aforementioned Carmen de Burgos launched a cam- 
paign for the enactment of a divorce act. She conducted a survey about this 
issue from the column that she published daily in the Madrid newspaper 
Diario Universal and the results were edited in a book. In this way, the 
writer asked some well-known figures of the intellectual world, as well as 
readers of the newspaper, their views about this question, resulting in the 
majority being in favour of it.!4 

The creation of several groups, such as the Asociaciébn Nacional de 
Mujeres Espafiolas (ANME) (National Association of Spanish Women) in 
1918 and the Cruzada de Mujeres Espaniolas (Spanish Women’s Crusade) 
in 1920, gave impetus to the campaign in favour of legal reform regarding 
civil and political women’s rights through the submission of petitions to the 
authorities.!° Though many aspects were similar in both programs, ANME’s 
was a little more moderate. The petition from the Cruzada, submitted in 
1921, was supported by 800 signatures. Recently, it has been labelled as a 
request for “a renegotiating of the sexual agreement in a truly equal direc- 
tion.” !¢ President of the Cruzada, Carmen de Burgos, also drew some atten- 
tion to the subject matter in her works of fiction, such as El articulo 438 
(Article 438), which alludes to the aforementioned Criminal Code’s article, 
or La malcasada (The Mismarried), about the indissolubility of marriage.!” 
These and other works by Carmen de Burgos have been analysed from the 
feminist theory point of view by Anja Louis in a work that deals with litera- 
ture and law from an interdisciplinary perspective. She points out that these 
kinds of books provided a means of political propaganda in order to raise 
the issue of women in the public domain, as well as the fact that they must 
be studied jointly with her theoretical essays, such as La mujer moderna y 
sus derechos (The Modern Woman and Her Rights).!8 


The First Female Jurists 


The 1920s was the decade in which we began to see women working in the 
practise of law professionally in Spain, with Maria Ascension Chirivella 
Marin (1893-1980) being the first woman admitted to the bar.!? She was 
accepted in Valencia in 1922, after graduating the previous year, and the 
news featured prominently in the press.?° Her acceptance into the bar asso- 
ciation was permitted despite the fact that a medieval law that prevented 
women from doing this job was still in force. The Madrid Bar Association 
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and the Barcelona Bar Association, in anticipation of that state of affairs, 
established in their statutes in 1920 and 1921, respectively, that women 
could be admitted to exercise the profession, an example that was to be 
followed by other Spanish bars.*! The two first female lawyers whose work 
would achieve a remarkable prominence were Victoria Kent Siano (1892- 
1987) and Clara Campoamor Rodriguez (1888-1972). In their student days, 
both women had belonged to the Juventud Universitaria Feminista (JUF) 
(Feminist University Youth), an organization created in 1920 by women of 
the ANME to assemble a group of female students, graduates, and doctors. 
Their aim was to expand the movement among female students. That asso- 
ciation was soon affiliated with the International Federation of University 
Women (IFUW).?? Kent was the first female lawyer to act in the court of 
Madrid, in 1925, and furthermore the first woman to act in a court-martial 
in the Supreme Court, where in 1931 she defended Alvaro de Albornoz, a 
member of the Revolutionary Committee.*3 

Campoamor also began practising law in 1925, following her admis- 
sion to the Royal Academy of Jurisprudence and Legislation the previous 
year, in which she was deeply involved. She focused on issues related to 
the legal incapacity of married women and the determination of paternity, 
and in 1926 she won a case before the Supreme Court on this latter issue. 
Among the many activities that she undertook in those years, one worth 
mentioning is the preparation for the 12th IFUW Congress that took place 
in September of 1928 in Spain, as well as her work as President of the JUF 
beginning in 1929. Furthermore, she was part of the committee alongside 
other women of different persuasions that was set up for the purpose of 
erecting a monument in memory of Concepci6n Arenal supported by grass- 
roots donations. This monument would mean the celebration of a symbol 
for feminism and criminology alike. Campoamor was, along with Marcelle 
Kraemer-Bach (1896-1990) and Agathe Dyvrande-Thévenin (1885-1977) 
from France, Vera Poska-Griinthal (1898-1986) from Estonia, and the 
attorney Margarete Berent (1887-1965) from Germany, one of the found- 
ers of the Fédération International de Femmes de Carriéres Juridiques 
(FIFCJ) (International Federation of Women in Legal Careers), created in 
Paris in 1928.24 

Among the women that were members of the Royal Academy of Jurispru- 
dence and Legislation in the 1920s, one can also cite Matilde Huici (1890- 
1965) and Concepcion Pefia Pastor (1906-1960).25 Having accomplished 
her legal and education studies, Matilde Huici went to the United States and 
to several European countries to get acquainted with the penitentiary system 
with regard to marginalized children, an issue that was a source of constant 
concern for her throughout her life and that led to her participation in the 
Juvenile Court.2® She was with Kent and Campoamor in JUF, and also in 
the Lyceum Club, a space of female sociability that was created in 1926 to 
become the meeting place for feminists of various organizations, together 
with non-militant women and others affiliated with several political parties, 
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especially the Republican ones.?” All three female jurists were included as 
founding members of the Spanish branch of the International Institute for 
Intellectual Cooperation and in the International Federation of Intellectual 
Unions, linked to the League of Nations. The close collaboration between 
Campoamor and Huici was also expressed in 1927 in several acts of pro- 
test against Article 438 of the criminal code as well as in the Lyceum Club 
campaign against Article 57 of the civil code, which determined the wife’s 
obligation to obey her husband. Additionally, they participated in the foun- 
dation of the Liga Femenina Espanola por la Paz (Women’s Spanish League 
for Peace) in 1929 in connection with the Women’s International League 
for Peace and Freedom (WILPF). Both women were part of the executive 
committee.*® 

These activist women were Republicans and also influenced by liberal 
humanism. The influence of the Institucién Libre de Ensenanza (ILE) (Free 
Teaching Institution) is also apparent; we can recall, for example, that both 
Kent and Huici stayed in the Residencia de Seforitas (Residence for Young 
Ladies), an educational centre with liberal and humanist leanings supported 
by the Junta para Ampliacion de Estudios e Investigaciones Cientificas (JAE) 
(Committee for Extension of Studies and Scientific Research).?? It is impor- 
tant to stress that despite being outstanding figures, these women had to rec- 
oncile their private law practise with other professional jobs as their means 
of livelihood.*° In addition, “[they] had also to defend themselves against 
the prejudices and the arrogance of a patriarchal justice system, extremely 
out of date and aggressive.” 3! 

Within the Catholic and conservative wing, we should mention Carmen 
Cuesta del Muro (1890-1968), who was the first woman to receive a doc- 
torate in law in Spain (1928). She was closely involved with the Institucion 
Teresiana (Teresian Institution), aimed at the training of Catholic female 
educators, and led its Female University Residence. During the dictatorship 
of General Primo de Rivera, she was one of the thirteen women appointed to 
as a member of the Asamblea Nacional Consultiva (Consultative National 
Assembly), in which she also served in one of the four Secretariats. In her 
assembly interventions, she called for the extension of civil rights for unmar- 
ried women and widows, though she defended the husband’s authority with 
regard to married women, according to her Catholic orientation of thought.*? 

In 1924, Carmen Lépez Bonilla, a woman with a degree in law, submit- 
ted an application before the Presidency of the Military Council requesting 
the publication of a decree under which women could be allowed to sit 
examinations to become a notary, property registrar, etc. Her petition was 
denied based on the contradiction it represented concerning the limitations 
on the rights of all women, who were not allowed to be witness of a will, 
and particularly the special situation of married women, who were required 
to have marital authorization for a number of acts.23 In 1928, several female 


law students brought the same petition to the minister of justice, but the 
Issue was not resolved then either,34 
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The establishment of the Spanish Second Republic in 1931 meant great legal 
progress for women, both in terms of civil rights and political rights, and 
therefore it began a critical period for female citizenship.*> In spite of the 
fact that, as we have already seen, those same rights had been claimed by 
women’s organizations such as ANME or the Cruzada de Mujeres Espafio- 
las since the second decade of the twentieth century, a change in the regime 
was necessary for those reforms to become a reality. In addition, the pro- 
found involvement of some of those women who had an associative activity 
background was necessary. Those first female lawyers in the 1920s, such 
as Campoamor and Kent, were also among the first to be Members of Par- 
liament and General Directors in Spain. Huici was appointed member of 
the Criminal Law Sub-Commission of the Comisi6n Juridica Asesora (CJA) 
(Advisory Legal Committee) to develop a draft of the constitution, though 
the government did not endorse it.7° More effectively, Campoamor partici- 
pated in the parliamentary commission that drew up the constitution draft 
to be discussed in parliament. She played a key role in the inclusion of egali- 
tarian principles in the Republican Constitution of 1931 as far as gender 
equity was concerned, and in particular for the establishment of universal 
suffrage through a woman’s right to vote on the same terms as men. This 
action was supported by several associations of women, which distributed 
leaflets in Congress in favour of equality for electoral rights and organised 
a reception in honour of Campoamor and her fight for women’s suffrage 
on November 15, 1931.37 On her side, Kent, who carried out significant 
penitentiary reform as a first female General Director of Prisons, was for the 
delay of women’s suffrage, according to her party position.>8 

The Constitution of 1931 stated that marriage had to be based on the 
equal rights of both genders and therefore could be dissolved by mutual 
dissent or by a request of either of the spouses as long as a fair cause claim 
was submitted (Article 43), which opened the way to the elaboration of a 
divorce law. As a member of parliament, Campoamor was actively involved 
in its debate and demanded that it should be based on freedom and secular 
principles. Likewise, Huici, as a member of the CJA, set out an individual 
opinion, giving rise to the need to elaborate a family statute to regulate 
the economic relationships as well as the individual rights of women in 
marriage. She argued that according to Article 43 of the constitution, the 
gender equity approach required the amendment of the civil code.°? Even- 
tually, the Act of 1932 established the mechanisms for granting divorce at 
the request of both spouses by mutual agreement, or one of them in cases 
such as adultery, bigamy, abandonment, attempt by the husband to prosti- 
tute his wife, an attempt by one spouse on the life of the other spouse or 
the children, domestic violence, contagious and serious venereal disease, de 
facto separation for three years, and insanity. In the case of spousal fault, 
the children would remain with the innocent spouse and, save a ruling to 
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the contrary, children under the age of five would remain in the care of the 
mother. Parental authority would correspond to the spouse granted cus- 
tody of the children; the judge would dictate the manner in which the other 
spouse should contribute to their sustenance—non-compliance would be 
punished by imprisonment or fines—and would also establish the manner 
in which he/she could communicate with them and oversee their educa- 
tion. If the innocent spouse did not have sufficient resources for his/her own 
sustenance, he/she could demand the payment of alimony from the other 
spouse. Likewise, it was established that if the spouse who had custody of 
the children remarried, this would not alter the situation, save a reasoned 
ruling to the contrary.*° This law is often regarded as one of the more pro- 
gressive divorce laws of that period, as it admitted dissolution of marriage 
by mutual agreement. According to the statistics about its implementation 
in the following years, it was women who applied for divorce in more than 
half of the cases.*! 

The next step in the family law reform was the enactment of a law that 
established civil marriage as the only legally valid form of marriage, whereby 
civil jurisdiction became the only one to exclusively deal with matters such 
as validity or nullity of marriage. On the other hand, sentences rendered by 
ecclesiastic courts did not produce any legal effect. Certain changes were 
introduced with regard to particular aspects in the form of the celebration 
of marriage. For instance, from then on, it did not include the reading of 
Article 57 of the civil code that imposed on married women the obligation 
to obey their husbands.” According to the testimony of Huici, the afore- 
mentioned CJA produced a draft of a bill about “the woman’s legal capacity 
and the juridical regulation of marriage” that was presented in parliament 
when Alvaro de Albornoz was Minister of Justice, but it did not reach dis- 
cussion.“ A few months later, the Ministry of Justice established that, by 
analogy with that which was set forth in the divorce law with regard to 
divorced women, widows who remarried would not lose parental authority 
over their children.” Despite this, in 1934 when a widow who, after remar- 
rying, claimed parental authority, a judge ruled that Article 168 of the civil 
code remained in force, as it had not been reformed.4> As part of the adap- 
tation of the civil code to the Republican Constitution, the CJA drafted a 
bill about filiation and paternity proceeding.*® This bill, according to Article 
43 of the constitution—which also outlawed discrimination between legiti- 
mate and illegitimate children—paid attention to the individual opinion pre- 
sented by Huici. Recorded in the minutes of the parliamentary sessions was 
the request of Deputy Campoamor, who appealed for the urgent submission 
of a bill regarding this issue in June of 1933. The information about this bill 
appeared in the press a week later following the conclusion of the Council 
of Ministers, but in the end it did not pass.47 

The Republic in 1932 also brought reform to the 1870 Criminal Code for 
the purpose of adapting it to the contents of the new constitution, as well 
as to humanise its precepts, leaving the task of drawing up a new code until 
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later.48 The CJA, with the participation of Huici, was tasked to elaborate 
that reform, and when it was discussed in parliament, the proposal made by 
Campoamor about the suppression of adultery and amancebamiento was 
passed, along with the elimination at the same time of the aforementioned 
Article 438 to implement the principle of non-discrimination of gender laid 
down in Article 25 of the constitution.*? 

In April of 1931, the Republic’s Provisional Government issued a decree 
under which women were allowed to be contenders for the candidacy to 
become a notary public and a registrar of property, and they subsequently 
were granted access to the post of local judicial secretary, and later on, to 
that of procurador (a member of the legal profession who carries out proce- 
dures before the court).°° However, two years after the instauration of the 
Republic, women had not yet seen an open door to the practise of all the 
professions related to the world of law; hence, Campoamor made a plea in 
June of 1933 to the Ministry of Justice asking for the admission of women 
to all professional careers deriving from a law degree. One year before, this 
question had been a matter of attention in a report by the journalist Josefina 
Carabias, which pointed out that the number of women qualified as lawyers 
in Spain was less than twenty, and those practising the profession were less 
than ten. Furthermore, the report included a comparison with other coun- 
tries and the views for and against women practising law by different lead- 
ing figures of the judicial world.*! 

The outcome of the elections in November of 1933, favourable to the 
centre-right wing, meant the defeat of the reformist coalition that had 
been in power since 1931, and therefore the freeze-up of several bills that 
had not yet been approved. As far as women practising the legal profes- 
sion were concerned, in 1934 a law graduate named Teresa Argemi Melia 
requested from the Ministry of Justice a declaration as to whether women 
were allowed to take the exams to become prosecutor, judge, and legal 
secretary. In defence of this, she put forward a number of articles of the 
constitution, as well as the aforementioned regulations, but the result was 
an order denying the access of women to prosecution and judicial posts.°? 
Regarding notaries public and property registrars, there is no evidence of 
any woman taking those posts in the brief period of the Republic, though 
records do exist of two women who took the exams to become property 
registrars in 1936.53 

In 1932 the Statute of Autonomy of Catalonia was approved according 
to the regional system provided for in the constitution. It was followed 
by subsequent elections to form the autonomous parliament elections that 
resulted in the victory of the political party named Esquerra Republicana 
de Catalunya (ERC) (Republican Left of Catalonia). This political frame- 
work in Catalonia, different from the rest of Spain, was the base to facili- 
tate the promulgation in 1934 of a law recognising the same civil legal 
capacity of women and men, which stated that marriage did not change 
said capacity.°4 
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As soon as the electoral triumph of the Frente Popular (Popular Front) in 
February 1936, was known, the preparations for a military uprising against 
the Republican Government started.°> The uprising eventually took place in 
July 1936 and led to a division of the territory in two areas: one loyal to the 
government, where the constitution and the Republican institutions were to 
be maintained, and one controlled by the rebels, where they were gradually 
dismantled. 

In the Republican zone, there was an intense mobilization on the part 
of women, resulting in several changes in their way of life and activities. 
Nevertheless, the patriarchal gender patterns still carried a lot of weight in 
society. Agrupacién de Mujeres Antifascistas (AMA) (Union of Antifascist 
Women) and Mujeres Libres (Free Women) were the main women’s orga- 
nizations. AMA gathered women of the different political parties that inte- 
grated into the Frente Popular as well as other women who supported the 
antifascist struggle, and was headed by communist women. Although it paid 
some attention to the issue of education and culture for women, generally 
speaking, the real demands of feminists were pushed into the background in 
relation to the main concern: antifascism. As for Mujeres Libres, this orga- 
nization was formed by anarchist women concerned with the emancipation 
of women from a working class perspective.*® 

President Francisco Largo Caballero, a socialist, carried out the govern- 
ment’s reorganization at the beginning of November of 1936 in a critical 
moment for the Republic due to the arrival of Franco’s troops just outside of 
Madrid. It included the appointment of four anarchist ministers to the Cabi- 
net, among them a woman, Federica Montseny, in the Ministry of Health 
and Social Assistance. A decree from the Ministry of Justice, headed by Juan 
Garcia Oliver, also an anarchist, developed the egalitarian principles with 
regard to marriage that were contained in Article 43 of the 1931 Constitu- 
tion, building on several reforms already analysed, and that were introduced 
from the beginning of the Republic in the Civil Code of 1889.57 

At this same stage, the Catalonian self-government, formed by a coalition 
of republicans, communists, and anarchists, issued a decree on the artifi- 
cial interruption of pregnancy with the purpose of fighting against prob- 
lems derived from clandestine abortion.’ This measure tied in with the 
anarchist movement on sexual reform that had been developing in earlier 
decades. Their position was that abortion should be carried out in hospi- 
tals and clinics prepared to perform the operation, and therapeutic, Neo- 
Malthusian, eugenic, or ethical reasons should be required, being exclusively 
the decision of the affected woman to take the initiative in this respect. The 
low number of abortions performed under the decree regulations and the 
continued practise of clandestine abortion shows the failure of the measure 
due to a number of factors, such as the reluctance of physicians, the con- 
tinued existence of a condemnatory mindset on abortion, and the difficulty 
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in maintaining the anonymity of the women who had a legally performed 
abortion.*? 

It was also in Catalonia where the competences regarding justice had been 
transferred, and in a revolutionary situation, where the appointment of a 
woman as judge was made for the first time at the end of 1936 under the man- 
date of Andreu Nin, Regional Minister of Justice, who belonged to the Partido 
Obrero de Unificaci6n Marxista (POUM) (Worker’s Party of Marxist Unifica- 
tion). This woman was M? Lliiisa Algarra Coma (1916-1957), who had not 
yet obtained her law degree—she obtained it in 1938—and she had been the 
Secretary of the Revolutionary Committee, which occupied the Palace of Jus- 
tice in Barcelona during the summer of 1936, and was a playwright. She was 
appointed to fill the post as judge in the Court of First Instance and Instruction 
of Granollers (Barcelona), and Nin declared to the press that her appoint- 
ment “broke the anachronistic mould constraining the administration of jus- 
tice” by excluding women.°° Nevertheless, the political changes in the Catalan 
Autonomous Government led to her removal from office when the Regional 
Ministry of Justice was occupied by Rafael Vidiella, who was a member of 
the Partido Socialista Unificado de Catalufia (PSUC) (Unified Socialist Party 
of Catalonia), very akin to Partido Comunista de Espafia (PCE) (Communist 
Party in Spain). Later on she took a post as an administrative assistant.®! 

A different case is that of Elvira Fernandez Almoguera (1907-1938), as 
she was the first woman to legally occupy a position in the Public Prosecu- 
tion Service.** She was president of the Socorro Rojo Internacional (Interna- 
tional Red Aid) in Albacete, and under the mandate of Juan Garcia Oliver 
as Minister of Justice, referred to earlier, she was appointed to become pros- 
ecutor of the People’s Court of Granada, based in Baza.®} Later, she was 
assigned to the Higher Regional Court of Albacete when the republican 
Mariano Ans6 headed the Ministry of Justice.®4 

Another woman, Julia Alvarez Resano (1903-1948), also held the post 
of judge in Alberique (Valencia) and then even of magistrate in the Central 
Court of Espionage and High Treason, though very briefly; she resigned due 
to her husband’s serious illness.6° She was a teacher and a socialist lawyer 
who defended the workers when she was in the legal advice department of 
the Federacién Nacional de Trabajadores de la Tierra (FNTT) (National 
Federation of Land-based Workers), which belonged to the socialist trade 
unions Union General de Trabajadores (UGT) (General Union of Workers). 
She was also elected to parliament as deputy of Frente Popular in February 
of 1936, and prefect of the province of Ciudad Real from July of 1937 to 
March of 1938, the first woman in Spain to hold this post.®* In addition, 
two women, the aforementioned Matilde Huici and Luz le Boucher Villén, 
were appointed as judges of Juvenile Court in August 1937.7 In view of all 
this, it can be stated that women holding positions as judges and prosecu- 
tors during this period was extremely unusual. 

In the territory dominated by insurgents, gradually increasing through- 
out the war as Franco’s troops were advancing, the situation appeared to 
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be moving in the opposite direction. There, the gender relationship pat- 
tern based on the traditional roles of male authority and female submis- 
sion was defended. The women of the Seccién Femenina de Falange (SF) 
(Feminine Section of Falange) assumed that model, which was antagonistic 
to the egalitarian and secular measures that the Republican governments 
had adopted.68 Thus, in March of 1938 the first government of Franco 
enacted the Fuero del Trabajo (Labour Charter) that was inspired by Mus- 
solini’s Carta di Lavoro. It declared: “The State [. . .] will free women from 
the workshop and the factory.”°? A few days before, the processes and tri- 
als of divorce and separation under the Divorce Law of 1932 had been 
suspended.” In that same month, the Civil Marriage Law from 1932 was 
repealed, and Title IV referring to marriage from Book 1 of the 1889 Civil 
Code was declared as the legislation applicable in that respect. In this way, 
all the republican reforms of this matter were suppressed.”! In addition, 
Article 22 of the civil code was declared in force with regard to the obliga- 
tion of married women to take their husband’s nationality; in any case, the 
Dictatorship did not pay attention to the League of Nations debates about 
the topic.” 

In July of 1938 a new law saw the light under which the family allow- 
ances were established. The reforms were promised in the aforementioned 
Fuero del Trabajo. The objective of the law was to prevent mothers who 
would be compelled to look for a salary “to deviate themselves from their 
supreme and irreplaceable role of preparing their children, the weapon and 
the foundation of the Nation.””3 The subsidy would be paid to the “head 
of household,” although in particular circumstances it could be paid to the 
mother or on her behalf.”4 A few months later, an order from the Minis- 
try of Trade Union Action and Organization reaffirmed that the “trend of 
the New State is to ensure that women devote their whole attention to the 
household and separate themselves from jobs,” and raised the possibility 
of prohibiting married women from employment in the event that the hus- 
band’s income reached a certain upper limit.75 


Early Francoism’6 


The progression of the Civil War and the later defeat of the Republic on 
April 1, 1939, resulted in the exile of 500,000 people from Spain, initially 
to France and North Africa, where they were confined in refugee camps by 
the French authorities, and later on to Latin American countries. Among 
them were most of the women who had worked in the practise of law dur- 
ing the 1920s and 1930s, cases in point being the aforementioned examples 
of Chirivella, Kent, Campoamor, Pejia, Huici, Algarra, and Alvarez Resano. 
With the end of the war, Franco’s dictatorship extended to the whole ter- 
ritory, and the task of repealing the Republican legislation went on. For 


instance, that same year all the laws, provisions, and doctrines adopted in 
Catalonia’s Parliament were withdrawn,77 
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Policy with regard to the family was one of the main concerns of the new 
regime, both for outright anti-feminist ideological reasons as well as for 
demographic reasons. Consequently, in September 1939 under the Head of 
State Law, the Divorce Law of 1932 was repealed, as it was considered “rad- 
ically opposed to the deep religious feeling of Spanish society.” So, the final 
divorce sentences pronounced under the repealed law were declared invalid, 
as were any civil marriages subsequently entered into by the divorcees, while 
at the same time the complete validity within civil law of the sentences from 
the ecclesiastical courts regarding annulments of marriage was recognized.”° 
In addition, legislation was adopted against abortion wherein the penalties 
to the health and pharmaceutical staff members who collaborated in the 
operation and to women who had an abortion were harsher. Moreover, con- 
traceptive propaganda and the distribution, displaying, or marketing of any 
contraceptive product were also criminalized.’? These provisions were in 
force throughout the regime period. In 1942, another law that amended sev- 
eral articles in the criminal code was enacted that raised the penalties rela- 
tive to infanticide and the abandonment of children, as those established for 
abortion had equalled them.®° Adultery and amancebamiento offences were 
re-established in the criminal code that same day, justified on the necessity 
to assure that the Republican code, which did not punish those offences, 
“does not prevail even for a single second more.”8! These and other changes 
were introduced in the “criminal code, recast text of 1944.”82 Furthermore, 
under the Labour Agreements Act of 1944, which repealed that of 1931, 
married women needed authorisation from their husbands to conclude a 
service provision agreement, except in cases of de facto or legal separa- 
tion, where it was assumed as granted (Article 11). Even more, the express 
opposition of the husband could prevent his wife from cashing by her own 
paycheck (Article 58).83 

As far as women’s professional activity is concerned, the provisions of 
the Estatuto de Funcionarios (Staff Regulations) from 1918 were invoked 
in order to sustain the idea that not all jobs in the State Administration 
were appropriate for women.®4 Moreover, the professional opportunities 
that had opened up for women in the Republican period were gradually 
closed, and not only because a high percentage of posts in the Public Admin- 
istration were reserved for “disabled gentlemen” and veterans.°° Women 
were soon excluded from the opportunity to compete to enter the state legal 
profession, as was expressed in the modified notice of the open competi- 
tion of 1940.86 In 1941, women were also excluded from the diplomatic 
corps®” Also in 1941, women were excluded by omission from candidacy 
for positions as judges and prosecutors and, in 1943, these competitions 
were limited to men.88 As for competition to become a notary public, the 
1944 call introduced this requirement, which differed from the previous 
regulation that explicitly admitted women since it asked for a certificate 
showing that the Servicio Social (Social Service) had been completed in the 
case of a female applicant.®? In fact, there were fourteen women among the 
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more than 1,400 male applicants to notary offices in 1943.” A transitory 
provision authorised women who had appeared as accepted candidates in 
the lists for previously held competitions to apply again for up to a maxi- 
mum of two examination sessions. Thus, three women obtained the post 
and began their practise in the 1940s, before that possibility was closed to 
the rest, and retained the post until their retirement: Consuelo Mendizabal 
Alvarez was notary public in 1942, Margarita Baudin Sanchez in 1944, and 
Carolina Bono Huerta in 1947.7! 

As far as property registers are concerned, male exclusivity regulations 
were delayed, and so we know of seven cases of women who obtained these 
posts between 1941 and 1948; however, the examination requirements of 
October 1948 established that only men could apply, which was rectified a 
month later to include female candidates during a transitory period, thus 
following the precedent of the notaries.?* There are records of women as 
property registrars who reached the professional practise in those years— 
Beatriz Blesa Rodriguez, M* de los Angeles Torcida Fuente, Celia Puente 
Ojea, Carmen Bono Huerta, M* Teresa Guerreira Marcos, Ana M? Viola 
Sauret, and Carmen Goma Roger—and it happened that indeed some of 
them were the same ones who entered the competitions for notaries in 
1943.°3 Thus, paradoxically, the Republic provision that opened notaries 
public and property registers to women in 1931, and inspired some of them 
to study law, was effective in the first stage of the Franco regime before a 
reversion to the earlier situation.”* On the other hand, perhaps the progres- 
sive closure of qualified professional opportunities throughout the 1940s is 
related to the remark made by Christine Lavail, who points out the drop in 
the appreciation of university women in the review Medina (one of the SF 
media) in 1943.75 Until those years, Falangist discourse concerning what 
was acceptable or not for women was wider than it had been since then, as 
“national Catholic” aspects gradually overtook “national unionism,” espe- 
cially since the end of World War II.% 

In the post-Spanish Civil War period, women’s membership to any bar 
association was exceptional. Notably, however, in 1950, Mercedes Formica 
became a member of the Bar Association of Madrid. Years later, in the 1950s, 
Formica would be the promoter of the reform of the civil code with regard to 
marriage. She was joined by another female lawyer, Maria Telo, who would 
take up the baton in the 1960s and 70s, still under the Dictatorship.°” Even 
the SF itself was aware of the need for certain changes. But the pressure 
of the feminist movements during the Democratic transition (1975-1981) 
was necessary in order to finally achieve egalitarian family law and for the 
normalization of the practise of the legal professions by women in Spain.”8 


Conclusion 


The Liberal Period in Spain saw the emergence of discriminatory legislation 
toward women, in particular with regard to marriage, as had occurred in 
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other countries, especially in those that followed the tradition of French 
Civil Code. In the nineteenth century and the beginning of the twentieth, 
the voice of some women rose up against this legislation, first in isolation 
and later on through associations and organized claims. But it was not 
until the brief period of the Second Republic when changes toward equality 
appeared, such as the divorce and civil marriage laws and the reform of the 
Criminal Code, promoted by female lawyers who had previously been mem- 
bers of feminist organizations. Therefore, in order to achieve these reforms, 
a change was necessary in the political regime, along with an élite of quali- 
fied women who claimed a new pattern of relationships between men and 
women. However, not all the objectives could be accomplished. Because 
of the short time that the reformist coalition was in power (1931-1933), 
some projects in relation to the legal capacity of women in marriage and the 
question of parentage and paternity never became laws; this issue, namely, 
the limited scope of reforms, is an area where this chapter has offered new 
information. In the sphere of the legal professions, women were permitted 
to become notaries public and property registrars, as well as clerks of court, 
but not judges or public prosecutors. 

The Civil War (1936-1939) was a time of intense mobilization of women, 
when Republican women understood that while they defended the legiti- 
mate government they also defended the continuity of the progress achieved 
for them. In the Republican zone, a decree was enacted establishing the 
equality of spouses within marriage, in accordance with the Constitution of 
1931, and the Autonomous Government of Catalonia authorized abortions 
performed in public hospitals. As evidence of the change that was taking 
place, for the first time women were appointed as judges and public pros- 
ecutors. Meanwhile, in the area controlled by insurgents, the abolition of 
equality laws began and the traditional model of gender relationships was 
reintroduced, characterized by male domination and women’s subordina- 
tion, and supported by the female Falangist organization, SE. 

The role of a woman as wife and mother was praised as the proto- 
type of womanhood, and the previous discriminatory provisions were re- 
established in the civil code and the criminal code. Likewise, professional 
Opportunities for women, especially in the legal sphere, were increasingly 
limited once Franco’s victory led to the establishment of a dictatorship 
throughout the territory, though a few women managed to obtain posi- 
tions as notaries publics and property registrars during these early years 
(but not the judiciary or the district attorney’s office, which were considered 
to be of greater significance) and retain these posts through the Francoist 
period. The very existence of these few cases has been relatively unknown to 
date, and they are of interest due to the paradox that it was Republican-era 
laws that made them possible. It would be almost two decades before some 
reforms began to be made in the regulation of marriage. 

This study arrives at two main conclusions. First, the history of family 
law and of women’s access to legal professions in Spain has taken place 
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in an international context, but has been strongly influenced by political 
changes in Spain throughout the twentieth century. For this reason, I have 
decided to examine the liberal era here, which culminates with the reforms 
of the Second Republic, the brief period of civil war, and the early stages 
of the Franco regime, up to the year 1950. In that year, women’s situa- 
tion was back to that in which they found themselves prior to the Repub- 
lic, as regards both family law and opportunities to enter legal professions. 
This was followed, in Spain, by another period of struggle in favour of 
legal equality between men and women during the Franco regime, from the 
1950s to the 1970s, and this continued during the democratic transition. Its 
chronology coincides at certain points with events under other dictatorships 
in southern Europe. Second, in the 1920s and 1930s, female jurists in Spain 
took the lead in combating the obstacles they suffered as professionals who 
were unable to accede to legal positions under equal conditions with men, 
and at the same time, some of them, who had previously been linked with 
women’s movements, played a major role in promoting legal reforms in 
areas that affected all Spanish women, such as family law, during the Second 
Republic. The result of the civil war and the establishment of a dictatorship 
aborted the process, although it was to re-emerge many years later. 
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Debating Family and Marriage 
Law in the First Czechoslovak 
Republic, 1918-1938 


Melissa Feinberg 


On January 22, 1919, the interim (or “revolutionary”) National Assembly of 
the new state of Czechoslovakia met to debate a new municipal voting law. 
The proposed statute would abolish the complicated Habsburg era curial 
voting system and grant equal voting rights to all adult men and women in 
municipal elections. The law was widely praised for its progressive stance 
on political equality. The bill’s proponents presented it as a significant and 
necessary step in the creation of the new Czechoslovak Republic. In their 
introduction to the text, the law’s authors characterized their work as part 
of the “wave of democracy” that had swept Europe after the end of the 
First World War. In keeping with this trend, they said, “The idea of equal- 
ity is becoming ever more a part of the moral consciousness of cultured 
nations.”! The municipal voting statute would help bring Czechoslovakia 
into compliance with this new moral standard. 

The “debate” over the bill was more like a chorus of praise for it and for 
the infant Czechoslovak Republic. The mood in the assembly hall was ebul- 
lient as legislators congratulated themselves on entering the ranks of “cul- 
tured nations.” They waxed particularly eloquent on the subject of women’s 
suffrage. One representative from the National Democratic Party, Bohuslav 
Franta, declared that “every friend of progress” would rejoice at women’s 
new political equality. In his speech in favor of the law, Franta regretted 
that women had not been granted equal rights with men during the French 
Revolution, when the chance was there. He approvingly mentioned men 
who had championed women’s equality, like Condorcet and John Stuart 
Mill. While these early pioneers were ridiculed, he said, now “the whole 
nation recognizes women’s right to vote and be elected to public office.”” 
Franta’s sentiments were echoed by his colleague from the left, Social Demo- 
crat Antonin Némec. According to Némec, the new republic had no choice 
but to recognize the principle of women’s equality. As he declared, “It would 
not be a true democracy if women were not in public life, in political life, 
and placed on a completely equal social level with men!”3 As N&émec spoke, 
shouts of “excellent!” rang out in the chamber as other deputies expressed 
their approval of his words.4 After N&mec spoke, Cyril Horatek, from the 
more right-leaning Agrarian Party, joined the chorus: “Justice demands that 
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we give women the right to vote,” he declared, once again to shouts of 
“excellent!” and “so it does!”* And so it went—as the debate moved on to 
a second day, not one speaker raised objections to women’s suffrage on an 
equivalent basis with men. 

This enthusiastic consensus on women’s right to vote was amazing, even 
for this revolutionary moment in European history. While women across 
Central Europe gained the right to vote after the end of the First World 
War, the reaction in Czechoslovakia was unique.® In the speeches of Franta, 
Némec, Hordtek, and others, women’s political equality was taken to be 
one of the constitutive elements of democracy. Women’s suffrage was a sign 
that democracy had been achieved and was, therefore, a cause for general 
celebration. But, as a 1921 article titled “Democracy and Women” sug- 
gested, the right to vote was only the first step toward true legal equal- 
ity between men and women. The author, FrantiSek Dvofak, declared that 
democracy must transform the family as well as the voting booth. As he 
noted, “It is not democracy if the husband makes decisions autocratically.”” 
Czechoslovak feminists certainly agreed. They made changing Czechoslova- 
kia’s family law one of their top priorities. It quickly became clear, however, 
that removing gender specificity from Czechoslovakia’s civil law was much 
more contentious than extending voting rights to women. Feminists argued 
that legal equality must be absolute and unlimited. But many others believed 
that political equality could comfortably co-exist with a legal reliance on 
gender difference, especially when the law dealt with relations between 
wives and husbands. In this essay, I examine the debates over family law 
in interwar Czechoslovakia. My analysis is based on extensive archival 
research, including the papers of the largest Czechoslovak feminist organi- 
zation, the National Council of Women (Zenska Narodni Rada), the papers 
of the Czechoslovak Ministries of Justice and Unification, the archives of 
the Czechoslovak Parliament, the published debates of the Czechoslovak 
Parliament, and an extensive survey of the interwar Czech-language press, 
particularly periodicals associated with women’s organizations of all politi- 
cal persuasions.® In the first section of this essay, I show how gender equal- 
ity became a marker of democracy and progress during the founding of the 
Czechoslovak Republic. I then consider how proposals to revise Czecho- 
slovakia’s Civil Code forced Czechoslovaks to define more precisely what 
they meant by “equality.” I argue that the project of revising family law in 
Czechoslovakia ultimately failed because there was no consensus over the 
meaning of women’s equality and no agreement over the extent to which 
democratic ideals should mandate actual changes in Czechoslovak civil law. 


Feminism, Czech Nationalism, and the Law after 1918 


The Republic of Czechoslovakia was created in the aftermath of the First 
World War from pieces of the Habsburg Monarchy. Czechoslovakia had 
not been a distinct territorial unit before 1918, and its population was a 
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complicated multinational mix of peoples. The larger part of the new 
country—composed primarily of the provinces of Bohemia and Moravia— 
had been administratively in the Austrian half of the Monarchy. The largest 
ethnic group in this region was the Czechs, but there was also a large Ger- 
man-speaking minority, comprising over twenty percent of the new country’s 
population. The eastern part of Czechoslovakia—the territories of Slovakia 
and Ruthenia—had been part of the Hungarian half of the Habsburg Mon- 
archy, administered from Budapest rather than Vienna. The largest ethnic 
group in this region was the Slovaks, who spoke a Slavic language similar 
to Czech but distinct from it. There were also substantial Hungarian and 
Ruthenian minorities.? This ethnic and administrative diversity meant that 
there were few pre-existing “Czechoslovak” national, legal, or institutional 
traditions from before 1918 for the new state’s founders to draw upon. 
A majority of those founders, however, identified themselves as Czechs and 
had been part of the pre-1918 Czech national movement. Specifically Czech 
nationalist ideals predominated at the founding of the Czechoslovak Repub- 
lic and greatly influenced the attitudes of (often also Czech-identified) state 
officials toward democracy and gender equality. 

Czech nationalism before 1918 was a multifaceted movement that 
encompassed a wide variety of political opinions. But in 1918, the national 
ideology associated with Tomas Garrigue Masaryk achieved some promi- 
nence. Masaryk was a progressive democrat, and he believed that the Czech 
nation was, by virtue of its history, particularly oriented toward democracy. 
Masaryk was the person most responsible for identifying both the Czech 
nation and the Czechoslovak state with democracy. Even today, if people in 
the West associate anything with interwar Czechoslovakia, it is most likely 
the idea that the country was the last bastion of democracy in interwar con- 
tinental Europe. This longstanding belief is due both to Tomas Masaryk’s 
ideas and his political acumen.!° Masaryk was forced to flee Prague in 1914 
to avoid arrest, and he spent the war years lobbying the Western powers for 
Czech independence within a Czechoslovak state. He successfully convinced 
Allied leaders that the Czechs were a modern, progressive, and democratic 
people worthy of statehood (with their brother Slovaks). He returned home 
in triumph to be appointed Czechoslovakia’s first president, a position he 
would hold until forced to resign due to bad health in 1935. 

Writing about democracy in the years before the First World War, 
Masaryk described it as more than a republican government based upon 
universal suffrage. For him, democracy indicated a society based on the val- 
ues of freedom and equality more generally. As he wrote in 1913, “Univer- 
sal suffrage does not guarantee democratic attitudes; a true democrat will 
not only be such in Parliament, but in the community, in a political party, 
in a circle of friends, in the family; he will feel and act democratically every- 
where.”!? As the quote implies, Masaryk believed that democracy required 
equality between men and women. A society that allowed men to rule over 
women, in his judgment, did not meet the definition of democracy. In essays 
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and lectures from the turn of the century onwards, Masaryk declared that 
women and men were equally intelligent and equally capable. He advocated 
not only for political rights for women but also for their economic inde- 
pendence and admittance into all arenas of professional life.12 Masaryk’s 
beliefs about women’s rights were included in the Washington Declaration, 
the blueprint for a Czechoslovak state that he co-authored and presented to 
the Western Allies in a bid to convince them that an independent Czecho- 
slovakia would be a more worthy ally than the Habsburg Monarchy. The 
Washington Declaration promised that in Czechoslovakia, women would 
be “placed on a level with men, politically, socially and culturally.” 3 

Before the First World War, there was solid support for women’s suf- 
frage within the Czech nationalist movement, especially among Masaryk’s 
supporters and on the left, but many Czech nationalist politicians remained 
opposed to the idea.!* By 1918, however, this resistance had evaporated. 
The period just after the founding of Czechoslovakia was a triumphant 
moment for advocates of women’s rights. Women’s suffrage was taken as 
such a self-evident given that even before elections were held, eight women 
were asked to join the provisional National Assembly that would govern in 
the interim. Women also gained unprecedented access to higher education, 
including admission to all universities and secondary schools except for 
schools of theology.!* The so-called celibaét, which denied married women 
employment in the civil service (a category that included everything from 
postal clerks and teachers to bureaucrats), was abolished as well.!® Czech 
feminists, seeing these rapid and remarkable gains, initially believed that 
their battle for equality was over. One woman, writing in the magazine 
Zensky obzor (Women’s Horizon) in early 1919, exclaimed “Today the 
Czech woman is free,” later remarking that this had happened so suddenly 
it was “as if by magic.”!7 

But although the enthusiasm around women’s suffrage was real, the 
debate over women’s equal rights in Czechoslovakia was not over. The terms 
had simply changed. Suffrage was no longer an issue; men and women were 
equally accepted as political actors. But other crucial questions remained. 
Chief amongst them was the following: did democracy demand a legal code 
that treated men and women as genderless individuals in all areas? Or was 
it acceptable to see citizenship as a gendered category, with different rights 
and duties tied to the different social roles played by men and women, espe- 
cially as mothers and fathers, husbands and wives? As if to point out this 
conundrum, the new Czechoslovak Constitution, enacted in 1920, provided 
justification for both conceptions of citizenship. Two articles of the consti- 
tution pertained directly to this issue. The first, §106, declared, “Privileges 
of sex, birth and occupation will no longer be recognized.”!8 This article 
suggested that Czechoslovak laws had to be egalitarian in spirit and could 
not allow one sex to be treated more advantageously than another. But §126 
of the constitution proclaimed, “Marriage, motherhood and the family are 
under the protection of the law.”!9 The wording of the article strongly 
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suggests that it was intended to promote a traditionally gendered family, 
where the spouses had very different duties and power was not distributed 
equally between them. The Czechoslovak Constitution seemingly required 
egalitarian laws that also protected traditional gender roles and hierarchies. 

The debate among the drafters of the constitution over §106 shows that 
they were aware of this contradiction. The men who worked on this docu- 
ment believed that women should be active citizens and voters. But they 
weren’t sure whether or not this meant that women always had to have the 
same legal rights as men. Some were clearly afraid of what might happen to 
society if women exercised their equality as citizens. At the meeting to dis- 
cuss the draft of §106, several legislators objected that it would be wrong to 
legally bind the state to a policy of not recognizing sexual privilege, arguing 
that this might have unintended consequences. One, Frantisek Weyr, said 
that “privileges of sex do exist. I would not want §106 to change the civil 
code, which assigns a husband certain privileges . . . that we do not want 
to destroy.”2° For Weyr, marriage was not a contract between equal citizens 
but a social institution based on the natural differences between men and 
women. Another committee member, Jifi H6tzel, worried that legal equality 
between the spouses would have dramatic and harmful effects on marital 
harmony. He remarked, “I cannot imagine marriage if the law was to legal- 
ize anarchy within it... . Where there is a society of two people, one of 
them must make the decisions.”*! While democratic procedures worked for 
legislatures, families could not follow such principles. Building on Hotzel’s 
comments, the representative Josef Dolansky noted, “We cannot institute 
something which is against reality. ‘Birth’ [he was referring here to social 
categories determined by birth, such as the nobility] is a creation of societal 
orders, but sex is given by nature.”22 

But other committee members disagreed. Theodor BartoSek argued that 
women were already taking on new roles in the working world and in politi- 
cal life, however much other members of the committee might want to stop 
them. These social developments would soon make it impossible to jus- 
tify the privileges given to husbands in existing civil law; Czechoslovakia 
needed a constitution that was prepared for the realities of the future. This 
argument about the legality of so-called “sexual privileges” in a democracy 
was never really resolved. The committee eventually voted five to three to 
accept §106, but some of those who voted in favor only did so because they 
thought the wording was ambiguous enough to preclude any truly dramatic 
changes to the established gender order in the family.23 


Divorce and Democracy 


At the time of its founding, Czechoslovakia did not have a unified code of 
civil law. Bohemia and Moravia fell under the jurisdiction of the Austrian 
Civil Code of 1811, while Slovakia and Ruthenia used Hungarian civil law, 
which dated largely from 1894. The task of unifying these two systems fell 
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to a special commission established in 1920 under the jurisdiction of the 
ministries of justice and unification.** As the unified code was to be based 
on the 1811 Austrian law, my comments refer exclusively to that code and 
later proposals to modify it for Czechoslovakia. The Austrian Civil Code of 
1811 was based on Roman law. Its sections dealing with marriage and the 
family were similar to other European civil law codes from the early nine- 
teenth century, such as the Napoleonic code.*> Like the Napoleonic code, 
Austrian law gave the husband the title of head of the household, granting 
men the power to legally represent their wives and children, administer their 
property, and make decisions about their future. Wives, like children, did 
not have the status of full legal persons; their legal status was inextricably 
tied to their husbands. Husbands could compel their wives to live in their 
residence, forbid them to work outside the home, and take their earnings if 
they did work. Wives, in return, had a right to subsistence. Women had no 
rights over their own children and could not contest their husband’s deci- 
sions about a child’s education or marriage. A father could even will custody 
of his children to a guardian other than their mother in the event of his 
death, leaving her with no legal connection to her own offspring.?6 

In their debate over §106, the framers of Czechoslovakia’s constitution 
worried that the civil code might soon come under scrutiny for the decidedly 
unequal way it allocated rights to husbands and wives. Family and marriage 
law did soon preoccupy the National Assembly but in a rather different 
context. In May 1919, the Assembly began to consider a bill that legalized 
divorce and civil marriage in the Czech lands. In Habsburg Austria, the 
state deferred to religious conventions with regard to marriage law and the 
responsibility for registering marriages was left with religious authorities.”” 
As a substantial majority (over ninety percent) of the population was at least 
nominally Catholic, this had made divorce impossible for most people in the 
Czech lands. In the context of the time, this proposal to legalize divorce was 
framed as a means of removing the Habsburg influence from the Czecho- 
slovak legal system, as the Habsburg dynasty was closely identified with 
Catholicism. The Czech nationalist politician Alois Hajn, for example, 
called the monarchy “a veritable El Dorado of Roman Catholicism.” Hajn 
criticized the Habsburg government, not only for granting privileges to the 
Catholic Church but also for the practice of deferring to religious law more 
generally. A “modern” state, said Hajn, should have one code of laws for all 
citizens; it should not have different rules for those who adhered to different 
faiths. Hajn advocated for complete state control over marriage, including 
mandatory civil marriage and the legalization of divorce for all.?® As the 
newspaper Nérodni politika (National Politics) put it, the issue was one of 
“modern culture, freedom, and justice.” The point, according to the paper, 
was for all citizens to be truly equal under the law.”? 

While some Czech nationalists decried the Catholic Church as “Habsburg” 
and “Austrian” and believed that creating an independent democratic 
Czechoslovak Republic required attacking the Church, most of the country’s 
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population was Catholic. Some organized politically as Catholics and resisted 
the idea that they could not be good democrats or good Czechs if they did 
50.29 In 1919, the focus of their objection was the idea of mandatory civil 
marriage. Catholics did not want to see religious ceremonies lose their legal 
validity.2! They defended the religious content of marriage, calling a civil 
ceremony a sacrilege. Church leaders denied that having marriage under the 
control of organized religion went against the ethos of the new Czechoslova- 
kia, claiming that the moral values of the Church did have a place in Czecho- 
slovak society. The Catholic press also spoke out against the legalization of 
divorce, claiming that this would result in thousands of abandoned, penniless 
wives, discarded by their husbands in favor of younger and prettier brides.°? 

Catholic politicians were successful in having mandatory civil marriage 
taken out of the proposed legislation. The new marriage law that was 
debated on May 20-21, 1919 made civil marriage possible but did not 
require it, allowing religious ceremonies to retain legal validity. The new 
law did, however, make divorce legal for citizens of all faiths. While Catho- 
lic leaders vigorously objected, most of the members of the Assembly saw 
the marriage law as a means of modernization and democratization. They 
claimed that part of the task of creating a republic was separating church 
and state and rewriting laws to realize the mandate of legal equality for 
all citizens. As one representative, the National Democrat Josef Matousek, 
said, “If we accept the most modern form of constitution, where we demand 
the absolute equality of every human being before the law, we must allow 
equality and not judge a Catholic and a Protestant differently because they 
belong to different faiths.”33 Or, as his colleague from the Czech Socialist 
Party, Theodor BartoSek, remarked, “The union of a democratic state which 
recognizes only the rule of the people with the absolute monarchy of the 
Pope is a legal and political monstrosity and would be a diseased phenom- 
enon and a curb on all cultural and political progress in our Republic.”4 
Democracy, it seemed, required divorce. 

Those who spoke in favor of legalizing divorce were careful to note that 
they did not intend to undermine the family as an institution. Speaker after 
speaker emphasized the family’s crucial social role, especially in educating 
and nurturing future generations. A marriage, they claimed, would ideally 
never be dissolved. But not every family was functional, and unhappy cou- 
ples should not be forced to remain together. Josef Cerny of the Agrarian 
Party claimed that divorce could even improve children’s lives. He asked, 
“What kind of effect does the unhappiness of the parents have on the chil- 
dren? Dear Sirs, certainly a pernicious and even immoral one. How can the 
children of such a marriage become useful members of human society?”?> 
If their parents could divorce and happily remarry, then this dysfunctional 
family could be transformed into two socially useful ones. 

The marriage law of 1919 passed easily. But despite the initial consensus 
around its legalization, divorce did not become as widely accepted as wom- 
en’s suffrage. The 1919 legalization of divorce had been hastily organized 
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by nationalist politicians who primarily wanted to remove Church influence 
from the laws of the new Czechoslovak Republic. It was not the result of 
feminist agitation, and women’s organizations were not given the oppor- 
tunity to negotiate the provisions of the legislation. The legal grounds for 
divorce were, in the words of one legal scholar, “complex.” Spouses could 
sue for divorce if their partner had committed an offense such as adultery, 
leading a dissolute life, committing a serious crime, etc., or if he or she 
was responsible for the complete breakdown (bluboky rozvrat) of the mar- 
riage. It was also possible to get a divorce on the grounds of incompatibility 
(without assignment of guilt), generally if preceded by a legal separation of 
at least one year.” The law of 1919 did not itself provide new grounds for 
alimony or child support. The practice of determining levels of spousal or 
child support was also complex, but women judged as the guilty party in 
divorce suits usually forfeited all rights to spousal support.?8 

Given the disastrous economic consequences divorce often had on women, 
a wide variety of Czechoslovaks from different political persuasions began 
to favor making divorce harder to obtain. Catholic politicians and Catholic 
women’s groups remained staunchly opposed to divorce and hoped that it 
would be banned altogether.3? Some feminists also came to oppose existing 
divorce laws, arguing that they allowed men to abandon wives and chil- 
dren to poverty.4? Members of the National Council of Women, the largest 
feminist organization in Czechoslovakia (founded in 1923), were divided 
on the issue of how easy it should be to obtain a divorce. Some believed 
that divorce laws should be liberal, allowing either spouse to petition for 
divorce after a two-year separation. Others thought divorce should only 
be granted for cause (like adultery, etc.), and that a spouse who had com- 
mitted a divorceable offense should never be allowed to divorce the “inno- 
cent” party (presumed to be the woman) against her will.41 Revising laws 
on alimony to improve the economic situation of divorced women was also 
a matter of concern, although some feminists believed that in the spirit of 
egalitarianism, women should also be required to provide support to indi- 
gent ex-husbands.*? 

In the popular media, divorce was often portrayed as problematic. A 
number of articles published in 1924, for example, bemoaned the fact that 
after only five years of legal divorce, there were already 60,000 divorced 
women in Czechoslovakia. One article claimed that there were seventeen- 
year-old divorcees and expressed the hope that media coverage of the often 
impoverished state of divorced women would cause couples to think more 
carefully before deciding to either make or break a marriage. Another also 
quoted the figure of 60,000 divorced women and focused on the creation of 
an Organization to promote their interests. This author saw the creation of 
such a group as immoral and thought that divorced women should spend 
their time pondering why their marriages failed rather than organizing to 
get more money out of their ex-husbands. What’s next, he wrote, “an advice 
center for the more efficient monetization of prostitution, an advice center 
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for ‘hoodwinked’ husbands and the education of calculating women, or an 
organization devoted to putting marriage on a commercial basis?” Divorced 
women should not agitate for greater alimony or child support but “roll up 
their sleeves and work to provide their children with the basic necessities, 
That will be an example for frivolous women!”*4 

The plot of a novella entitled Rozvodova advokdtka (Female Divorce 
Lawyer), first published in installments in the women’s magazine Prazanka 
(Prague Woman), is a telling example of popular attitudes toward divorce. 
This novella, later published as a book, told the story of Sarka Melianova, 
whose poor opinion of men had led her to become a lawyer specializing in 
divorce. Sarka is young, beautiful, and intelligent but also cold and unfor- 
giving, especially when it comes to male fidelity. When the novella begins, 
Sarka has a successful career and a charming boyfriend, the car dealer Leo 
Janak, who will soon become her fiancé. But things are not going well in 
her family. Sarka’s father is in disgrace for cheating on her mother, and her 
parents are living apart. Sarka soon discovers that her sister Liba’s husband 
Milan is also being unfaithful. Sarka counsels Liba to get a divorce. Liba 
refuses, saying she loves Milan and will not abandon him. Disgusted with 
what she considers her sister’s weakness, Sarka cuts off all contact with Liba 
and insists that her mother do so as well. Around this time, her father begins 
corresponding with her mother, saying that he is sorry for the pain he has 
caused her and wants to come home. Sarka forbids her mother to reconcile 
with her father, as she considers his sins to be unforgiveable. Unbeknownst 
to Sarka, her parents plan her father’s secret return while she is gone on her 
honeymoon with Leo.** 

Before this can happen, however, Sarka discovers during a visit to Leo’s 
apartment that it is Leo’s own sister, Irena, who has been having an affair 
with her brother-in-law, Milan. Leo has even covered for Irena by telling 
her husband that she was with him during the time she was having a tryst 
with Milan. Horrified that Leo would be a party to adultery, Sarka breaks 
off their engagement. She returns home to a note from her mother informing 
her that her father has taken ill in Slovakia, and she has gone to nurse him. 
Sarka finds the pile of letters detailing her parents’ reconciliation and falls 
into despair over the weakness and immorality around her. As time passes, 
both her parents and her sister and Milan work out their troubles and regain 
their marital happiness. Sarka tries to absorb herself in her work, which had 
previously given her so much pleasure and purpose. But she is consumed 
with thoughts of Leo and cannot regain her former happiness. While on 
vacation in the Alps, she realizes that perhaps she had been wrong to coun- 
sel so many women to divorce their husbands immediately after discovering 
they had been wronged. She goes home to Prague, quits her job, reconciles 
with her family, and lives happily ever after.*6 

The point of this admittedly pulpy story was clear. Sarka, the independent 
professional, was not a woman to be envied or emulated. She was beauti- 
ful and brilliant but hard and uncompromising, ultimately lacking precisely 
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the qualities women needed most: self-sacrifice and unconditional love. Her 
career was no substitute for a successful marriage and the warmth of her 
family. In the novella, women were happiest as wives and divorced at their 
peril. Even if their husbands were unfaithful, they were better off staying in 
their marriage. Rozvodova advokdtka suggested that even if divorce were 
legal, women were foolish to attempt it, no matter their husbands’ sins. The 
magazine in which this novel was serialized, PraZanka, was a mass-market 
publication that usually had features on fashion, cinema, and travel, as well 
as more traditional topics like recipes and children. But it also occasionally 
published more serious articles with a feminist bent, and shortly after Roz- 
vodovd advokatka was completed, the magazine ran a series of articles by 
Marie Tippmannova advocating for changes in Czechoslovak family law to 
equalize the legal relationship between husbands and wives.*’ In the pages 
of Prazanka, the messages about gender equality were mixed. Women might 
ask for more equality within marriage, but they also should beware the con- 
sequences of renouncing their feminine roles as wives and mothers. 


A New Czechoslovak Civil Code? 


The special commission called in 1920 to create a unified civil law code for 
all of Czechoslovakia published its first results in 1924. In the area of family 
law, the commission’s proposal incorporated the marriage and divorce law 
of 1919 but made few other changes to the old Austrian code of 1811. The 
extensive rights granted to husbands as the head of the household remained 
intact: wives and children did not gain the status of legal persons nor were 
wives allowed control over their own property nor a legal say in their chil- 
dren’s lives. Wives were still required to take their husband’s name, obey his 
wishes in domestic matters, and contribute their labor to the household.*8 
The few substantive changes the commission proposed in 1924 tended to 
actually limit married women’s legal rights even more. For example, the 
proposed new law would expand a wife’s legal obligations by mandating 
that “if the husband is not able to provide for himself, it falls to his wife 
to provide him with a decent standard of living.” In the “spirit of mutual- 
ity,” wives would now be legally bound to support husbands who were not 
capable of earning a living. However, if a woman did have to take over the 
role of provider for her family, she did not get to assume the title or rights 
of the “head of the household.” Even after assuming her husband’s respon- 
sibilities, she would still be obliged to follow his orders and abide by his 
decisions.49 

The 1924 proposal was only a draft that had been published for the pur- 
pose of public discussion. Unfortunately for its authors, few seemed to find 
it acceptable. For Czechoslovak women’s activists, the government’s family 
law proposal was a disgrace. In their view, it did not meet the needs of con- 
temporary women nor did it uphold the mandate of §106 of the Czecho- 
slovak Constitution. As the prominent Social Democrat Betty KarpiSkova 
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remarked, “What is expressed [in the 1924 proposal] is fundamentally the 
old law of men, his arrogant position in the family and alternatively for 
women, blind obedience and submission to the ‘masters’.”°? On the other 
hand, Catholic activists were similarly disappointed with the proposal, as 
its most substantive changes were to fully incorporate the 1919 laws on civil 
marriage and divorce into the civil code. 

Many women’s groups took an active interest in the revision of Czecho- 
slovak family law. The feminist effort to revise the civil code was headed 
by the National Council of Women (NCW). The NCW was a federation of 
pre-existing women’s organizations created after independence in 1923 to 
coordinate campaigns for women’s equality. Avowedly feminist, the NCW 
was non-partisan, allowing it to join together women from an array of dif- 
ferent political parties, albeit never from the Catholic-oriented People’s 
Party or the Communist Party.>! Its founder and president was Frantiska 
Plaminkova, a stalwart of the Czech feminist movement, and after 1925, a 
Czechoslovak senator for the National Socialist Party.>* Plaminkova’s clout, 
along with that of other female politicians who worked with the NCW, 
gained the group extensive access to government officials. 

In most instances, the NCW advocated for legal equality between men 
and women. Its members took a position similar to Tomas Masaryk and 
declared that Czechoslovakia could not have a democratic state if it did not 
democratize the family. Marriage had to be transformed from a dictator- 
ship into a partnership, where spouses shared decision-making authority.*4 
NCW activists did not deny the existence of gender difference or that tasks 
within the family might be gendered. But they did embrace an egalitarian 
brand of citizenship that demanded men and women be treated as legal 
equals, even within the family. For the NCW, egalitarianism was not a threat 
to family stability but rather the means of modernizing the family for a new, 
democratic age.*° 

The NCW’s legal section developed its own ideal family law code to use 
in negotiations with the Ministry of Justice. The NCW proposal treated all 
adult family members as legal persons, endowed with the same fundamental 
rights and privileges. Husbands and wives would legally become “spouses,” 
with an equal right (or responsibility) to legally represent their family, to 
determine their place of residence and their married name (which would not 
need to be the husband’s name), and to provide for each other and their chil- 
dren. Both wives and husbands would have the freedom to work outside the 
home as they saw fit, and housework would no longer be considered a wife’s 
legal responsibility. Recognizing that dual-earner couples were not the norm 
in interwar Czechoslovakia (although they were becoming more prevalent), 
the NCW’s proposal would legally grant spouses who devoted their time to 
unpaid household work a right to half of the salary of their partner. While at 
the time this would realistically only benefit women, the NCW was careful 
to use gender-neutral language, allowing for the possibility that men might 
also someday receive a wage for housework in this fashion. The NCW’s 
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enthusiastic pursuit of gender-neutrality in civil law even led them to advo- 
cate rules that could disadvantage women. For example, they suggested that 
in a divorce, all property gained in marriage should be divided equally and 
the spouse with the lower income be granted a right to alimony from the 
other, whatever that spouse’s sex might be.°® 

The NCW’s striking endorsement of gender equality in civil law could 
not have been more different from the Catholic position on the issue. The 
NCW organized its campaign for revising Czechoslovak family law around 
§106 of the Czechoslovak Constitution and argued that democracy required 
that all citizens receive equal treatment under the law, even when they were 
acting as husbands and wives.°” Catholics took their inspiration from §126 
of the constitution, which declared the importance of family, marriage, and 
motherhood to the state. For Catholic women activists, families did not 
follow the same rules that democracies did; family members looked instead 
to nature’s law to guide their behavior. Family harmony required a clearly 
gendered division of labor and power in the home. Without this, family life 
would be destroyed by the same kind of petty conflict and strife that plagued 
democratic legislatures.°8 

The primary organization for Catholic women in Bohemia and Moravia 
was the Federation of Catholic Women and Girls. This group was also one 
of the largest women’s organizations in interwar Czechoslovakia, with over 
300,000 members.*? The Federation of Catholic Women and Girls urged 
their government to assign rights on a gendered basis, at least in the realm 
of family law.®° For these Catholics, the goal of political action was to pro- 
tect and defend the family’s gendered roles. In contrast to the NCW, the 
Federation of Catholic Women and Girls wanted the civil code to retain 
the husband’s status as the head of the household, requiring men to remain 
responsible for making the family’s financial and legal decisions so that their 
wives could focus on domestic tasks. The goal of their activism was not 
to help women achieve greater mobility outside the family but to increase 
their power and security within its confines.6! They believed that women 
were directed by their God-given nature to this domestic life; secular legal 
codes should not give them the right to deny this natural calling. As another 
author in Kfest’anskd Zena noted, “a woman does not have a right to her 
body, she is inseparably tied to the company of the family and the nation, 
she does not answer only to herself, but above all to God.”6? Czech Catho- 
lic women activists did not think married women should have the right to 
paid employment (and economic independence). For a family to function 
Properly, women had to be homemakers and men breadwinners. Turning 
husbands and wives into mere “spouses,” as the NCW proposed, would, 
they believed, destroy the very essence of the family.® 
. Catholic women also wanted to revoke the legalization of divorce and 
civil marriage. As characterized by the Federation of Catholic Women and 
Girls, divorce was “the biggest evil and unhappiness of every state. It dis- 
rupts its foundations, destroys peace in families, rips the bonds of marriage, 
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and does not even stop in front of the fearful little faces of the children 
and moves like an avalanche, dragging with it everything that stands in its 
path.”® Divorce was like a knife held to the throats of all good women who 
only wanted to be wives. Who, divorce opponents asked, could dedicate 
themselves to having and raising a family if they could never be sure that 
their husband would not suddenly abandon them for a new bride? And 
what young woman would want to become a mother if she could never be 
sure whether or not her husband would throw her out on the street with sev- 
eral small children to feed? As a lasting impediment to the creation of stable 
and fertile families, Catholic activists believed that divorce was a threat to 
the survival of the Czech nation. 


A Body Without a Heart 


In 1926, the Czechoslovak government formed a new commission (the 
“super-revisory” commission) to review responses to the draft of a new civil 
code and make further changes as necessary. This super-revisory commis- 
sion worked for six years and published a new revised draft in 1931. This 
latest version, however, did little to satisfy critics on any side. In the area of 
family law, the 1931 draft continued to designate the husband as the head of 
the household and to deny his wife the power to be her own legal person.®° 
The commission justified this decision by echoing the argument made by 
Jiti Hétzel during the discussion of §106 of the Czechoslovak Constitu- 
tion: if a husband could not put his foot down and end a dispute with his 
wife by fiat, family harmony would disappear. “It is easy,” the commission 
wrote in its report, “to say that husband and wife should have the same 
position in the family, that is, the same duties and the same rights.”©° But 
equality between the spouses would bring chaos and anarchy to the family. 
Couples, constantly arguing over petty matters, would be forever turning to 
the courts to arbitrate disagreements over where they would live or how to 
allocate household earnings. The super-revisory commission believed that 
leaving decision-making power with the husband was the only way to avoid 
this disruptive discord. 

Feminists from the National Council of Women were incensed by the 
super-revisory commission’s family law proposal, especially since they had 
negotiated personally with representatives from the Ministry of Justice 
about the new family law in 1929 and had believed that their meeting would 
bring the results they wanted.®” As an article in their journal Zenskd rada 
(Women’s Council) asked, “Do the leaders of the Republic really want a true 
democracy? Do they want it from internal conviction that it is the correct 
path for our nation? If they want it, they cannot want, they are not allowed 
to want a family law which would come outside the democratic spirit of 
equality between spouses and between parents.”©8 Their protests did reach 
some sympathetic ears at the highest levels of government. In 1932, the 
Minister of Justice, Social Democrat Alfréd Meissner, remarked in a speech 


Democracy at Home 89 


that “the super-revisory commission’s proposal does not completely satisfy 
this demand [of equality] and it will be necessary to revise many of its stat- 
utes. For example, the mere sentence that the ‘husband is the head of the 
household’ is in many cases a mere fiction.”®? The NCW legal committee 
again tried to influence the process of revising the law; it spent months going 
over the 1931 draft and coming up with a detailed set of proposed changes 
to it.”° After petitioning the Justice Ministry, the organization was able to 
set up a private series of meetings between NCW officer and lawyer Milada 
Horakova and senior Justice Ministry official Dr. Srb in September 1935. 
At these meetings, Horakova argued the NCW case and demanded that the 
principle of gender equality be inserted into Czechoslovak family law.”! 

But feminists were not the only ones trying to influence the proceed- 
ings. The super-revisory commission placed mandatory civil marriage into 
their 1931 proposal, arguing that any modern nation should have just one 
set of administrative procedures for registering marriages. The commission 
claimed that it was not trying to infringe on religious freedom or attack the 
Catholic Church, noting that religious marriage ceremonies could still occur, 
provided that the obligatory civil ceremony also took place.’”* Catholics did 
not agree. The Federation of Catholic Women and Girls was incensed at the 
prospect of mandatory civil marriage, claiming that it was a pernicious prac- 
tice responsible for suicides, unhappiness, pain, and misery. They associated 
civil marriage with divorce, broken homes, and miserable children.”? The 
Federation sponsored protest meetings, pilgrimages, and masses, including 
a rally on March 15, 1932 attended by Cardinal Karel KaSpar. In his speech 
that day, KaSpar declared that civil marriage was not marriage at all; it was, 
in fact, “nothing but concubinage.” For Catholics like KaSpar, making mar- 
riage into a civil institution took away its power. Civil bonds would never be 
as strong as religious ones, and civil marriages would be prone to divorce. 
The family would be broken and children would suffer. KaSpar tried to 
argue in patriotic terms rather than religious ones, claiming that strong fam- 
ilies were the foundation of the Czechoslovak nation. Catholics loved their 
nation, he said, much more than those who were trying to violently institute 
mandatory civil marriage.”4 

After its publication and the vociferous public response, the super-revisory 
commission’s draft for a new civil code was debated by the various branches 
of Czechoslovak government in closed sessions. In the fall of 1935, the 
super-revisory commission was recalled to make changes based on those 
discussions. The commission finished its work a year later. The now final 
text was not released to the public until it was presented to the National 
Assembly for preliminary debate in April 1937. However, to the shock and 
disappointment of the legislators, the new civil code they were supposed 
to discuss was not complete: the section on family and marriage law was 
missing. In a speech to the Senate, Ivan Dérer, the new Justice Minister, 
admitted that the family law codes were left out of the proposal because 
the government had not been able to come to an agreement on the issues 
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of mandatory civil marriage and divorce.”> According to the Federation of 
Catholic Women and Girls, it was the People’s Party that had held up nego- 
tiations and continued to do so. Government leaders were not willing to 
break their coalition over the matter, and so they simply delayed making 
any decision.” 

The other portions of the civil code were briefly debated in both houses 
of the National Assembly before being sent to committee for more detailed 
discussion. Speakers in the Assembly heralded the long-deferred arrival of 
a unified Czechoslovak civil code, which they hoped would help to knit the 
country’s regions and peoples more firmly together.’”” They also lamented 
the incomplete status of the bill at hand. Representative Ladislav Ra8in 
noted that if the family was the foundation of the state, without family 
law, “the entire structure of the civil code will crumble.”’8 Representative 
Oldtich Suchy from the Agrarian Party charged that the civil code without 
its family and marriage sections was “like a trunk without a head—even, 
I think, without a heart.””? A final version of the family and marriage law 
sections of the civil code was not released during the existence of the first 
Czechoslovak Republic. 

Even the truncated version of a new Czechoslovak civil code never actu- 
ally became law. It remained in committee as Europe lurched closer to war. 
In October 1939, Czechoslovakia was forced by the signers of the Munich 
Agreement to cede part of its territory to Germany. This trauma spelled 
the end of the first Czechoslovak Republic. After a brief interlude during 
which leaders tried to reorganize the state on a federal basis, the country 
was invaded by Nazi Germany and broken into two parts: an independent 
Slovak Republic and the Protectorate of Bohemia and Moravia, which 
remained under German rule. It was only after the war ended that the re- 
constituted Czechoslovak government returned to the issue of its civil code, 
but the project would only be completed after the imposition of a Com- 
munist dictatorship in 1948. Passed by the National Assembly in 1949, this 
first unified code of Czechoslovak civil law acceded to feminist demands and 
placed spouses on an equal legal footing in the family.8° However, the politi- 
cal realities of the postwar world meant that this long-sought legal equality 
was realized in a country that had done away with the political freedoms 
that characterize democracy.®! 


Conclusion: Gender and Citizenship 
in Interwar Czechoslovakia 


The failed project to create a new Czechoslovak civil code reveals two com- 
peting and ultimately irresolvable beliefs about the relationship between 
gender and citizenship in interwar Czechoslovakia. Czech feminists believed 
that citizenship was a relationship between equal individuals. While they 
admitted there might be a few instances where laws should take gender into 
account (in providing for paid maternity leave, for example), they generally 
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rejected the idea that rights should be allocated to citizens on a gendered 
basis. Especially in the months and years shortly after the establishment of 
the Czechoslovak Republic, this egalitarian vision of citizenship was widely 
supported in Czechoslovak politics. Many echoed Toma’ Masaryk and 
linked women’s equality with modernity and progress. In the debates over 
the 1919 municipal voting law, legislators characterized their actions as a 
necessary part of the process of creating a democracy. In that debate, one of 
the women appointed to that first National Assembly, Bozena Ecksteinova, 
declared, “We entered the National Assembly without a fight, not only cast 
by a wave of democratism but recognized on account of our equal human- 
ity.”82 The Czechoslovak Constitution itself seemed to echo this feeling in 
its §106. 

But while Czechoslovaks did enthusiastically welcome women as vot- 
ers, there was no such general agreement when it came to the issue of civil 
equality. Toma Masaryk had famously said that a real democrat would 
act as such even within the family. The NCW hoped to make that into a 
legal reality. Its proposals for a new civil code included the possibility of 
wives who supported their husbands economically, removed the responsi- 
bility of housework from women, and even threw the idea of a wife taking 
her husband’s name into doubt. The feminists in the NCW did not see their 
proposal as radical; they believed it was mandated by the Czechoslovak 
Constitution and by the ideological requirements of any democratic state. 
As NCW president Plaminkova declared in a speech to the Senate in 1937, 
revising the civil code was “not about conservative or progressive [legal] 
opinions.” In her view, the government’s draft proposals for a new civil 
code “simply did not respect the spirit of the democratic constitution in 
basic, foundational elements.”83 Some, including Justice Ministers Meissner 
and Dérer, were sympathetic to the NCW’s position. Indeed, it is telling that 
in negotiations with the NCW, Czechoslovak government officials did not 
attempt to challenge their constitutional argument for civil equality. But 
they also refused to accede to their demands. 

For groups like the Federation of Catholic Women and Girls, the kind of 
equality the NCW took as self-evidently necessary was dangerous. In their 
view, the family was indeed essential to the state, but it was not governed 
by the same laws or bound by the same legal norms. The family was the 
province of nature rather than constitutions and it did not need equality 
within it. Civil law should respect men’s and women’s essential differences 
and assist them in realizing their natural roles in the family. Some of the very 
framers of the Czechoslovak Constitution agreed with this view and hoped 
that the constitution’s seeming mandate of equality would not be taken to 
the lengths that the feminists wanted. 

Those who remember Czechoslovakia as the democratic exception in 
fascist Central Europe are not wrong. In the 1930s, democracy was more 
popular (and more functional) in Czechoslovakia than elsewhere in the 
region.®4 But even though much of the population supported “democracy,” 
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there was no general agreement on the kind of legal system democracy 
entailed. Debates over issues like revising the civil code showed the limits of 
the political consensus on democracy in Czechoslovakia. There was simply 
no agreement on the proper legal relationship of gender to citizenship, or, to 
put it more broadly, the relationship of political equality to civil rights. As 
the case of the civil code shows, these disagreements were so fundamental 
that they could not be resolved during the lifespan of the First Czechoslovak 
Republic. 
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4 Equality at Stake 


Legal and National Discourses on 
Family Law in Czechoslovakia, 
1918-1931 


Jana Osterkamp 


In independent Czechoslovakia, the initiation of women as citizens and 
equal members of society was accompanied with applause, even with 
praise. After the revolutionary year 1918, while building up a new democ- 
racy on the ruins of the Habsburg monarchy, women’s suffrage had high 
political priority. New voting laws enfranchising women would be passed 
in the very first moments of the new state in 1920.! The unanimous wel- 
coming of women to political life formed an important part of the Czech 
national euphoria and self-understanding. By 1918, the women’s movement 
had become an intrinsic part of a Czech nationalism that dated well before 
the failed revolution of 1848.2 The historical past of the Hussites in Bohe- 
mia informed a new Czech political narrative in which—according to the 
well-known women’s rights activist Frantiska Plaminkova—there had been 
days when “a real brotherly and sisterly relation of the two sexes to each 
other actually existed [. . .], an equality of strength and determination in 
the work for justice, for liberty of conscience and later for the liberty of 
the nation.” Cooperation between Czech feminists and representatives of 
Czech nationalists first focused on an improved girls’ education and later 
extended to the campaign for universal suffrage.* In 1907, universal suf- 
frage was introduced to the Lower House (Abgeordnetenhaus) within the 
Austrian bicameral system, but it was denied to women. Only representative 
suffrage to the Upper House (Herrenhaus) based on property included noble 
women.’ On the local level, women were admitted to some form of fran- 
chise; in Bohemia, twenty percent of all voters on the municipal level were 
women.° However, attempts had failed to extend these rights to the provin- 
cial and national levels. Czech women’s activists like Plaminkova claimed 
that older provincial voting laws were gender neutral, providing women 
with “the oldest rights of suffrage in the whole world.”” The case of the 
Czech nationalist writer Bozena Vitkova-Kunéticka, whose election in 1912 
was, shortly afterwards, declared void by the Provincial governor, mobilized 
many Czechs.8 Women’s suffrage became a symbol for “the resistance to 
Vienna.”? It formed part of the broader Czech national discourse, which 
reproached the imperial government for its oppressive policies toward aspir- 
Ng national groups.! Moreover, Czech public opinion had endorsed the 
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women’s rights movement as a political claim, which meshed with the even 
more popular call for democracy.!! 

These initial successes of the women’s rights movement after 1918 vested 
Czechoslovak women with political self-confidence.!* Furthermore, like the 
Austrian or the Constitution of Weimar, the new Czechoslovak Constitution 
of 1920 established the principle of gender equality and “did not recog. 
nize any gender privileges.” !3 In the euphoric setting of the first months of 
Czechoslovak independence, it seemed that political leaders would respond 
to feminist claims for equality. As Plaminkova put it in 1920: “The posi- 
tion of women in the Czechoslovak Republic today with respect to political 
rights may be regarded as the realization of the boldest hopes of those who 
have labored for the civic rights of women and of the hopes of all who have 
desired to see civic equality forming the basis of the state [. . .]. The con- 
sciousness of the equality of rights of men and women in this political col- 
laboration is growing day by day.”!* One of the governing ideas of the new 
Czechoslovak Constitution was indeed the granting of comprehensive indi- 
vidual equal rights, not only with regard to gender issues, but by also abol- 
ishing social, national, and confessional inequalities and injustices.'5 Yet, 
despite the fact that democracy on an individual basis was one of the key 
contributions of the Czechoslovak Constitution, when it came to everyday 
politics, severely conflicting collective loyalties and identities undermined 
this egalitarian approach. National, confessional, class, and occupational 
loyalties also effectively hindered the emergence of a unified and cross- 
ethnic women’s movement in Czechoslovakia. !6 

This fact raises the question of whether the history of gender in Czecho- 
slovakia is to be regarded as one divided by “nationality.” The main sources 
presented here are the proceedings of the German Lawyers’ Association in 
Czechoslovakia, a conference of legal professionals of the German national 
minority living in Czechoslovakia. While Melissa Feinberg presents the 
Czech perspective in her illustrative book Elusive Equality: Gender, Citizen- 
ship, and the Limits of Democracy in Czechoslovakia, 1918-1950, quot- 
ing mainly from Czech sources,!” this chapter reveals a perspective typical 
to German legal scholars in Czechoslovakia. In several political and legal 
fields of nationalities’ policies, the boundaries between these two nationally 
conflicting groups were becoming almost unbridgeable during the interwar 
period. 

However, national boundaries were not dominating legal discourse on 
gender equality. A result of this chapter is the insight that the leading legal 
discourse on gender equality was Western-bound. It divided Czechs and 
Germans living in the Western Bohemian Lands from Slovaks inhabiting 
the Eastern part of the country. Even if the Slovak legal system disposed 
of a more progressive approach to gender equality in family law, it had 
nevertheless been virtually excluded from Czech and German legal dis- 
courses. Quite in contrast to the contemporary assumption of “Westerniza- 
tion” as “modernization,” that self-restriction of legal scholarship at least 
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contributed to the fact that the reform of family law in Czechoslovakia had 
been retarded. 


The National and the Legal Setting 


Interwar Czechoslovakia consisted of three major “nationalities”: Czechs, 
Germans, and Slovaks, none of which formed an absolute majority in the 
new state. Additionally, there were other important “national” or ethnic 
groups, such as Magyars, Ruthenians, Poles, and Jews. According to the 
preamble of the constitution, only the Czechs and the Slovaks, officially 
referred to as “Czechoslovaks,” were regarded as the two national groups 
leading the nation-state, whereas other groups, without regard to their 
actual number, were bestowed only with the legal status of national minori- 
ties. The framers of the international treaties after World War I recognized 
this nation-state character of Czechoslovakia despite its multinational char- 
acter, but they emphasized the establishment of individual democracy and 
egalitarian minority policy. In a sense, Czechoslovakia had inherited the 
national, social, economic, and religious heterogeneity that had been char- 
acteristic of the deceased Habsburg monarchy. With calling Czechoslovakia 
a nation-state, a hierarchy of “nations” developed with a numerical supe- 
riority of Czech and Slovak inhabitants, which was in blatant conflict with 
the internationally and constitutionally granted legal equality of all nation- 
alities. Official discourse held that Czechs and Slovaks were entangled to 
such a high degree by language and culture that they formed an indivisible 
nation. Within the logic of Czech and Slovak national politics, Czechoslova- 
kia as a nation-state appeared as the successful result of the national move- 
ment and fight against “Vienna” throughout the nineteenth century. 

The political narrative of common language, culture, and history shared 
by Czechs and Slovaks was just one aspect, however. Before the Revolution 
in 1918 that brought about the new Czechoslovak democracy, these two 
parts of the state were neither ruled by the same laws nor administered by 
the same political body even though both had belonged to the Habsburg 
Empire. The Bohemian Lands in the West were dominated by the imperial 
center in Vienna that relied on the German-speaking population as their 
leading “nation,” whereas Slovakia was governed by Magyar elites from 
Budapest. The underside of an allegedly common Czechoslovak cultural 
realm and identity was a huge diversity in the sphere of law. There existed 
a sharp legal boundary between the Western part of Czechoslovakia, the 
Bohemian Lands, and the Eastern part, formed by Slovakia and Ruthenia. 

With regard to the private law system in the dual monarchy, the Bohe- 
mian Lands had been subject to the Viennese codification efforts that had 
resulted in the Austrian General Civil Code of 1811 (ABGB). However, in 
nineteenth century Hungary, which Slovakia had been part of, the ABGB 
had been repealed after being in force for just a decade. The emerging 
Hungarian legal culture was paying only lip service to the central Austrian 
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administration in Vienna. Instead, in the early 1880s, a collection of national 
Hungarian laws were passed and complemented with a common law struc- 
ture.!8 Interwar Czechoslovakia imported both legal systems. In the Western 
part of the country the former ABGB was adopted with only a few modi- 
fications, whereas the former Hungarian Common Law System applied to 
Slovakia.!? A whole ministry for “unification” was then established to see 
to these differences and to replace them with unitary laws. Obviously, there 
was a strong economic and political need for legal unification.?° At the min- 
istry, the Revisory Commission for the new Civil Code began work in 1920 
and produced a first final draft in 1931. These efforts and drafts were never 
put into practice. Until 1938, when Czechoslovakia ceased to exist as a con- 
sequence of the Munich Agreement and Hitler’s expansion plans, the legal 
division of Czechoslovakia was not yet overcome. 

Members of the Revisory Committee had soon agreed that the tradi- 
tion of the former Austrian Civil Code should serve as a model for the 
new Czechoslovak civil law, whereas the civil law regime from Slovakia 
and Ruthenia had been rejected. The tasks of the Commission then became 
twofold: first, to translate the codification from the original German version 
into the new official state languages of Czech and Slovak, and second, to 
reform the Civil Code in accordance with the new Czechoslovak Constitu- 
tion and to respond to social, economic, and political needs. However, the 
longer the work of revision continued, the more it became obvious that the 
plan to change the Civil Code so as to ensure gender equality was meeting 
with widespread resistance. Women were not granted direct access to the 
commission’s work.*! So even if some of the positions and arguments of the 
Czech women’s movement, most importantly the Czechoslovak National 
Council of Women (Zenskd ndrodni rada) were theoretically accepted by 
the ministries, they were not put into practice and did not become part of 
the revisory works. Melissa Feinberg, who has depicted this fight over wom- 
en’s equality, comprehensively summarizes the less-than-modest results: 
“The non-partisan super-revisory commission defended its choice to leave 
a husband’s powers in his household essentially intact by ignoring the issue 
of constitutionality. Instead, they claimed that they made the only practical 
choice [. . .], they argued for the stability of the family and its importance to 
the nation and the state.”22 

The difficulty of reforming the family law system in the direction of equal- 
ity of the sexes became one of the main reasons that no political consensus 
about private law reform was ever achieved.23 Gender roles had changed 
drastically in the course of World War I. The war experience had torn to 
pieces traditional social bonds within the family and had undermined con- 
ventional gender roles. As a young female legal scholar put it in 1931, if 
there was anything valuable about the war, it was the possibility for women 
to demonstrate and develop their abilities without being hindered by gen- 
der prejudices, even though they were forced to do so by sheer economic 
need.”* The long-term absence of men had forced women to take men’s jobs 
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and assume their roles. After the end of World War I, the clocks could not 
be turned back. Legally, however, gender roles within family law remained 
essentially unchanged. 


Research Questions 


This chapter starts with the significant contrast between the rather modern 
Czechoslovak Constitution and the civil codes, statutes, and laws that pre- 
served gender principles and rules established over a century ago. Why was 
it that gender equality could not be implemented in private law, even though 
in the constitutional field gender equality was granted almost simultaneously 
with the establishment of the new state? What made it harder to accept a 
more egalitarian family law? Family law reform had to struggle not only 
with gender stereotypes. In fact, there was an intrinsic gap between profes- 
sionals of the private law sphere and the constitutional law sphere, and 
I will discuss the different logics of constitutional legal thinking and of pri- 
vate law argumentation. However, in addition to an allegedly fortunate past 
of gender equality under the Hussites’ movement, one has also to wonder 
about Czechoslovak specificities: Did the predominant national discourses 
have an impact on gender discourses? This question is complicated by the 
fact that two different legal systems were operating in Czechoslovakia. 

As I have indicated above, the politically mobilizing power in favor of 
universal suffrage and thus gender equality in the public arena had been 
overwhelming. In the realm of family law, the public campaign for the abo- 
lition of the Catholic Church’s control of marriage (and divorce) law that 
dated back to 1905 had a comparable impact. Divesting marriage law of 
denominational control was made statutory law in the very first weeks of the 
newly founded state; it was the first legal proposal that passed the National 
Revolutionary Assembly.2> However, the introduction of civil marriage and 
the reform of divorce law did not leave women better off but rather signifi- 
cantly increased their risk of poverty. The fight for a reformed civil code 
that would establish financial equality of spouses and would abolish gender 
discrimination in a more comprehensive manner found less support. 

There was an obvious gap between a wife’s new position in the public 
political sphere and within her private home, between her rights and duties 
as laid out in public law versus private law. This gap was sustained by legal 
scholarship that had drawn sharp boundaries between the constitutional 
law sphere and the private law sphere.26 The possible ways of reconcil- 
ing the two conflicting spheres did not prove successful. On the one hand, 
there was the possibility to harmonize the private laws in accordance with 
the constitution by simply allowing the constitution to legally annul con- 
tradictory statutes. The constitution itself declared contradictory statutes 
as void.?” However, the history of the Czechoslovak Constitutional Court, 
which in fact had been established to ensure this principle of constitutional- 
ism, illustrates the reluctance among politicians, courts, and scholars to take 
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the constitution as a law with prevailing force seriously.?® Still in the 1920s 
and 1930s, apart from some avant-garde legal scholars, constitutional law 
was generally not regarded as “paramount” to statutory law.?? 


The Conference of the German Lawyers’ Association 
on Gender Equality in 1931 


These boundaries between public law and private law were seldom made 
explicit. To reconstruct these antagonisms and ignorance, this chapter takes 
one of the bi-annual meetings of the Deutscher Juristentag in der Tschecho- 
slowakei (German Lawyers’ Association in Czechoslovakia) as an example. 
The 1931 session put the legal position of women in Czechoslovakia on 
its agenda, and for the first time, women were included among its discus- 
sants.2° This conference was intended to bring together legal scholars of 
both constitutional law and private law to discuss the issue of gender equal- 
ity. Questions of constitutionality of family law formed an important part of 
the agenda. This approach was innovative within Czechoslovak legal schol- 
arship for that time. Only a few years earlier, a young legal professor had 
noted, “neither in practice nor in theory is it common to refer to the impact 
of the Constitution on the positive norms of the Civil Code.”?! The choice 
of topic and time was deliberate. With regard to private law, the year 1931 
was expected to become a cornerstone of the reform and unification of fam- 
ily law (even though these expectations would ultimately be disappointed). 
The Revisory Commission for the Reform of the Civil Code was expected 
to present its final draft to the public. With regard to constitutional law, the 
late 1920s and early 1930s had seen a huge upturn of constitutional argu- 
ments. Both in Czechoslovakia and in the neighboring states of Austria and 
the Weimar Republic, equal rights were provided with more practical legal 
dogmatism. By that time equality arguments were on the way to be taken 
into account by scholars of private law, even if they were still far from being 
taken seriously by the general public. 

The German Lawyers’ Association in Czechoslovakia had become the 
leading forum for German-speaking lawyers, judges, and legal scholars. 
Indeed, the bi-annual meetings of the German Lawyers’ Association (which 
organized parallel sections on constitutional or administrative law, on pri- 
vate law, and on criminal law) became a model for similar conferences of 
Czech and of Slovak lawyers. Among German-speaking lawyers and legal 
scholars in Czechoslovakia, the conference was highly esteemed as a forum 
where one could tap into the latest legal discussions, and where the gap 
between legal scholars and practitioners could be bridged. The conference 
was loosely linked to its holding organization in Germany, the German 
Lawyers’ Association (Deutscher Juristentag), and thus was regularly vis- 
ited by leading legal scholars from the new German and Austrian republics. 
Due to its inherently comparative approach, the impact of the bi-annual 
meeting of the German Lawyers’ Association was not restricted to Germans 
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living in Czechoslovakia. Czechoslovak governments and Czech and Slovak 
legal scholars regularly referred to the opinions and arguments provided 
and published by the Association. 


Legal Discourse on Gender Equality at the German 
Lawyers’ Association in Czechoslovakia 


The first major presentation at the German Lawyers’ Association in Czecho- 
slovakia in 1931, titled “The Legal Position of the Wife,” was given by 
Egon Weifs, a civil law professor at the German University of Prague.°2 As 
one of few Germans, WeifS was taking part in the work of the Revisory 
Commission for a new Civil Code and became an influential member of the 
sub-commission for a revision of family law. He did not exclusively present 
his own legal opinion, but rather represented the arguments of the Revisory 
Commission. Initially, WeifS summed up the legal framework of the former 
Austrian Civil Code that applied to the Western parts of Czechoslovakia. 

He pointed out that from an economic perspective the Austrian Civil 
Code of 1811 had incorporated some progressive features, at least in the 
context of its time of codification. He gave as an example the fact that wives 
were in principle allowed to manage their financial matters on their own, 
and that marriage did not deprive women of their financial powers. Addi- 
tionally, Weif§ pointed out, marriage law in principle was built on the idea 
of marriage as a contract between equal persons equipped with personal 
autonomy. These principles would have meshed with the new constitutional 
notion of gender equality. However, they were weakened, if not turned 
upside down, by the further stipulations of Austrian family law. 


Results of the Revisory Commission’s Work on a Reform 
of Family Law 


According to the Austrian Civil Code, the family, as a small community, was 
seen as an economic unit, establishing a strong and unequal bond between 
the spouses. Since it seemed to be unthinkable that an economic unit would 
function without leadership, men were regarded as “heads of the house- 
hold,” men alone could represent the family and were not accountable for 
their decisions or expenses. As another consequence, it was assumed that 
men administered the assets and finances of their wives, unless wives explic- 
itly protested and revoked this authority. A wife had the legal obligation to 
assist in her husband’s business and to see to the household chores. It was 
not taken into account whether a wife would wish otherwise or whether she 
had the opportunity to pursue a professional career of her own, possibly 
with an even better income. Quite the opposite: a wife who did not quit her 
job at the request of her husband could be sued for divorce for not fulfill- 
ing her wifely duties.23 At an earlier moment, Wei had explicitly approved 
of this privileged role of a husband.*4 In personal matters, too, wives were 
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largely dependent on their husbands. The husband chose the family’s place 
of residence. The family’s surname must be that of the husband with no 
exceptions. With concern to the upbringing and education of the children, it 
was the man who had the power to decide whenever disagreements would 
arise. As a kind of reward to wives who fulfilled their duties, men had the 
obligation to provide for them. 

The years of the Revisory Commission’s work as presented by Egon 
Wei made only some changes to this family law system. Almost the only, 
albeit important, concession the Revisory Commission made to modern 
times was abolishing the legal fiction that financial acquisitions during 
the time of marriage belonged to the husband only. There was a fiction 
proposed that both spouses should equally benefit from the acquisition of 
marital assets, the so-called matrimonial separate property regime or “le 
régime des acquéts” (or Errungenschaftsgemeinschaft or Zugewinnstge- 
meinschaft). Many welcomed this rule as an important step toward gen- 
der equality. The Revisory Commission had, however, initially rejected this 
proposal and agreed to it only reluctantly after Slovak legal scholars were 
given access to the commission’s work in 1926.35 However, Weif$ criticized 
this new legal fiction as not reflecting reality. According to him, in the case 
of divorce or death of a spouse, the courts should decide about the just 
distribution of earned assets. A rather surprising argument he put forward 
was the fact that women regularly earned less for the same kind of employ- 
ment.36 He implied that women were not therefore entitled to half of the 
assets if they were regularly bringing home less than their spouses. Alter- 
natively, the Commission proposed that a woman should be obliged to 
provide for her husband, if he was unable to do so for himself. However, 
a wife’s duty to support her husband was designed as an exceptional case, 
whereas a husband was obliged to provide for his spouse without regard to 
her financial situation.>” 

The only case in which Weif invoked the constitution concerned the wife’s 
duty to use the husband’s surname after marriage. Weifs claimed that this 
privilege of gender could not be constitutionally upheld. If a woman had an 
economic interest in retaining her name, e.g., because she was a successful 
physician, a writer, or an actress, she should be allowed to use her surname 
as she wished. Apart from that, the wifely duty to obey the husband’s will 
and the men’s role as “head of the household” remained unquestioned.** 

Referring to the constitutional principle of equality only once, Weifs 
remained reticent to challenge the principles of husbandly prerogatives 
embedded in the Austrian Code. His report paid homage to the private law 
tradition, in fact to the Roman law tradition that had established a hus- 
band’s authority over his wife. To scholars of private law, this was of com- 
parable, or of even greater, importance than responding to the challenges 
of the new Czechoslovak Constitution.2? This way of legal thinking in the 


private law tradition remained unhindered by the potential legal impact of 


the Czechoslovak Constitution. 
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Different Logics of Public Law and Private Law Systems 


Apart from the possibility of legal reform, it was questionable whether the 
Czechoslovak Constitution itself provided any means to invalidate con- 
tradictory laws and statutes. The constitution declared as void every legal 
norm that contradicted constitutional principles. Thus, legal scholars pon- 
dered whether the constitution declared those parts of the Civil Code void 
that were obviously in conflict with its principles like gender equality.*° 

In the new Czechoslovak state, the newly established idea of the con- 
stitution as “paramount law,” an idea familiar to American legal scholars 
since the famous decision of the Supreme Court in Marbury v. Madison in 
1806, took its time to find acceptance within the legal thinking of interwar 
Czechoslovakia.*! In the former Austrian empire, the idea of an equal legal 
value of constitutional and statutory laws had been popular and widely 
accepted among legal scholars. Only with the younger generation that 
had been educated in Czechoslovakia was this paradigm of legal thinking 
gradually losing influence and eventually replaced by the idea of a legally 
prevailing constitution.** As a consequence, until the 1930s constitutional 
principles such as equal rights were regarded as a political program for the 
future rather than accepted as hard legal norms that must be met.*? 

This was the background for the second presentation at the German Law- 
yers’ Association in Czechoslovakia in 1931, with the title “The Position of 
Woman According to the Public Law within the Czechoslovak Republic.” 
The speaker was a second professor from the Prague German Law Faculty, 
public lawyer Heinrich Rauchberg, an expert on minority rights who was 
above all an expert on the nationalities’ question.*° 

Rauchberg laid open the different logics of the public law sphere and the 
private law sphere. He attested the private law system was slowed down by 
“inertia.” It would answer social changes reluctantly and only under severe 
political pressure.*® Legal institutions of private law, he indicated, were 
so intertwined with each other that they had evolved an existence of their 
own irrespective of any sociological basis.*”? In contrast, public law was 
not hindered in responding to changing political and social circumstances.** 
Rauchberg stated that “it is one of the greatest tasks of our time to resolve 
the conflict between women’s legal position according to the public law and 
according to the private law, and to grant women equal rights like men in 
every respect, as far as their bodily condition allows.”*? Rauchberg’s state- 
ment was a plea for legal reform of private law in the light of the Czecho- 
slovak Constitution. 

As a public lawyer, however, he highlighted the problem of married 
women’s nationality as the most pressing. Women were automatically losing 
Czechoslovak citizenship due to marriage if their husband was not Czecho- 
slovak. The wife’s citizenship was inevitably bound with the husband’s citi- 
zenship. For women, losing Czechoslovak nationality and thus citizenship 
could have harsh social and economic consequences. They would be forced 
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to give up their jobs as public school teachers, as advocates, or as adminis- 
trators.°° After divorce, there was no easy way back to Czechoslovak citi- 
zenship. Restrictive citizenship laws of a husband’s home country that did 
not automatically award spouses with citizenship, like the Cable Act passed 
by the United States in 1922, would even make them stateless.°! Also in 
the neighboring countries, which were mostly newly founded states estab- 
lished after the dissolution of the Habsburg monarchy, citizenship laws were 
regularly restrictive. Czechoslovak citizenship law itself was entangled with 
nationalistic policies.*? It did not even meet the rather weak legal standards 
of The Hague Nationality Convention that was signed the previous year. At 
the Lawyers’ Association in 1931, Rauchberg proposed extensive amend- 
ments for the likely reform and supported women’s right to opt for their 
nationality.5> However, the expected reform never came into being, and by 
1938 the Czechoslovak citizenship law for women remained one of the most 
restrictive in the world.*4 


The Constitutionality of a Husband’s Prevailing 
Role According to Family Law 


Despite his criticism, Rauchberg handled the question of the constitutional- 
ity of citizenship laws for women differently. In comparison with his col- 
league Egon Weif$ from the private law section, Rauchberg was ready to 
name as unconstitutional the law that forced a wife to follow her husband 
to his place of residence and to adopt his citizenship because he was seen 
as “head of the household.” He pointed out that this one-sided dependency 
of the wife on her husband’s choice of where and how to live contradicted 
not only with the constitutional principle of gender equality, but also with 
the constitutionally granted freedom of movement and freedom of trade.* 
He then considered the possibility that the constitution takes precedence 
over these strictures, given the fact that the constitution declared contradict- 
ing statutes as void.°* However, this radical argument was still premature 
within Czechoslovak public law discourse, which did not yet accept the 
arguments for legal superiority of the constitution over existing and con- 
flicting statutes and regulations. Rauchberg interpreted the constitutional 
principles thus only as an “important item on the agenda for the renewal 
of our marriage law.”°” With regard to the legal validity of wives’ residence 
and citizenship law, Rauchberg said, “One cannot assume that the builders 
of the Constitution had the intent [. . .] to take one brick out from the wall 
of the edifice of marriage law that was in force at that time.”58 

The whole edifice of marriage law, however, was built upon the principle 
of a dominant role for men. This outdated gender privilege, according to 
Rauchberg, had been responsible for several residual forms of women’s dis- 
crimination within the sphere of public law. He asserted that sex discrimi- 
nation within public law was above all a reflection of the minor position 
of wives in the Civil Code. Rauchberg did not leave any doubt that the 


Equality at Stake 107 


Revisory Commission for the Civil Code must accept the principle of gen- 
der equality and thus eliminate the privileged role of men as “heads of the 
households.”°? His presentation opposed the conclusions reached in Egon 
Weif’s paper, which had defended the established order of private law. 

The general discussion of the papers given by Weif$ and Rauchberg was 
opened with a contribution by Arthur Lenhoff, Judge at the Austrian Consti- 
tutional Court, professor at the University in Vienna and at the Law School 
for Women in Vienna.®° Lenhoff had the first Austrian chair for Industrial 
law and was thus well acquainted with the overlap of public law and private 
law. Although he had occasionally dealt with women’s equality issues in his 
minor writings, at the German Lawyers’ Association in Czechoslovakia con- 
ference he had demanded an examination of the constitutionality of family 
law in light of the constitutional guarantee of gender equality.! To every- 
one’s surprise, however, he backed the conclusions presented by Egon Wei. 

Lenhoff took up the question of whether or not the constitutional guar- 
antee of gender equality would necessarily lead to the annulment of con- 
tradicting provisions in private law. He invoked the implications of other 
constitutional rules for the interpretation of gender equality. The Czecho- 
slovak Constitution, like the Constitution of the Weimar Republic, stated in 
Article 126 that marriage, family, and motherhood were under the special 
protection of the laws. Only recently (in the 1920s) did Weimarian legal 
scholars propose a solution to address constitutional statements that were 
obviously not meant to provide subjective political rights; these special guar- 
antees were interpreted as so-called institutional guarantees. Carl Schmitt, 
who had promoted this dogmatic approach in his textbook about the Con- 
stitution of Weimar, had written that constitutional institutional guarantees 
had the aim to make the deletion of the respective institutions impossible 
by way of statutory laws.®? Actually, this did not necessarily imply that they 
were meant to preserve a certain legal status quo and were not to be altered 
at all.63 However, institutional guarantees were regularly used to conserve 
an allegedly “objective order.” 

Lenhoff applied this model to the Czechoslovak Constitution in a conser- 
vative and restrictive manner. Lenhoff stated that the institutional guarantee 
of marriage and family in the Czechoslovak Constitution was, for the time 
being, bound to the family law model that was valid when the constitution 
was enacted in 1920. He claimed that the constitution itself had implicitly 
accepted the place of gender roles in family law based on the former Aus- 
trian Civil Code.®5 Lenhoff even criticized the formulation of Article 106 
on gender equality as misleading: “The wording of Article 106 const. is a 
failure, since it does not express that differences in treatment [of gender] are 
not rejected by the constitution, if the nature and the character of the legal 
Istitutions require such a differentiation.” ® 

Lenhoff’s concept of marriage as cooperative led him to the conclusion 
that statutes were not constitutionally hindered in establishing a division of 
labor within family, that is, a division of gender roles. He was convinced 
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that different gender roles were naturally given and that they were part 
of the institutional guarantee in Article 126. Since he regarded household 
chores and raising of the children as the “natural profession of women,” he 
concluded that women should pursue a professional career only in cases of 
financial need.6” Lenhoff’s interpretation of Article 126 as an institutional 
guarantee corresponded perfectly with the intuition of the two most impor- 
tant Czech public law scholars—Jiti Hoetzel and FrantiSek Weyr—that a 
husband’s privileges were not meant to be destroyed by the constitution.® 

Nevertheless, even Lenhoff admitted that gender discrimination created 
some problems. From his own professional field he criticized the restric- 
tion on women workers within labor law. Female public servants such as 
teachers were condemned to celibacy and would be fired automatically 
in the event of marriage.®? His criticism extended also to the relationship 
between parents and their children. Here he praised the results of the Thirty- 
Third German Lawyers’ Association and the forthcoming presentations at 
the Thirty-Sixth German Lawyers’ Association in Libeck.”? Furthermore, 
Lenhoff promoted the right of a child to bear the surname of the mother, 
adopting an argument advanced decades earlier by Marianne Weber.’! Not 
least, he agreed with Rauchberg that women’s citizenship should be handled 
separately from their husband’s.’* 


Gender Issues in Family Law Presented by Women at the 
German Lawyers’ Association in Czechoslovakia 


Following the debates on public law, the conference discussion turned to 
concrete questions of family law and gender equality. Whereas women like 
Marianne Weber, Marie-Elisabeth Liiders, Margarete Berent, Marie Munk, 
and Emmy Rebstein-Metzger were included among the key speakers at the 
bi-annual meetings of the Lawyers’ Association in Germany that dealt with 
gender equality, at the German Lawyers’ Association in Czechoslovakia in 
1931 women participated for the first time, and only in the discussions.” 

Kathe Spiegel, a representative of the women’s association Women’s 
Progress (Frauenfortschritt), was among the participants. While the above- 
mentioned Czechoslovak National Council of Women (NCW/Zenska 
ndrodni rada) was narrowly, albeit not exclusively, related to the Czech 
national movement and to women of Czech nationality, Women’s Progress 
represented women of German nationality within Czechoslovakia.” As a 
principal representative of that association, Spiegel gave papers at inter- 
national and national women’s congresses, spoke on the radio, and wrote 
for newspapers. Spiegel had grown up in a liberal German-Jewish home in 
Prague. By profession she was a historian, renowned for her cultural history 
of the United States of America.’5 Additionally, she had studied law for 
several semesters, and was skilled in legal practice as a result of her work as 
a secretary to her father, the famous public law professor at the Prague Law 
Faculty of the German University, Ludwig Spiegel, a founder of the German 
Lawyers’ Association in Czechoslovakia.”6 
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At the German Lawyers’ Association in Czechoslovakia in 1931, Kathe 
Spiegel focused her criticism first on the private law section presented by 
Egon Weif. She stated that the planned new Civil Code, especially the fam- 
ily law section, still presumed different intellectual capabilities of women 
and men. Whereas a man had to prove his incapacity to exercise a certain 
right or function, a woman, on the contrary, had to prove her capability 
to perform it. These questions were relevant for decision-making related 
to the raising of children or for minor powers related to household duties. 
Spiegel claimed that this inequality with regard to the burden of proof was 
not justifiable with gender differences given by nature.”” She rejected gen- 
der difference of intellectual capabilities in general, yet she admitted the 
appearance of difference (with qualifications): “We want to admit that at 
the moment we perhaps face a situation when women cannot be regarded 
as equals to men, a situation when the not-employed, inexperienced woman 
might not equally be able to grasp the matters of the outer world. But, there 
is a growing circle of women standing firmly on the grounds of real life.””* 
Leaving the track of legal arguments by diving into sociological assertions, 
she paved the way for Weifs’s reply. He claimed that a “moderate priority” 
of a husband’s role within the private law was justified by “reality,” since 
“the majority of women, as the revisory commission had depicted them, 
is still seeking affection,” and only the “highly-educated women” would 
regard this attitude as a kind of discrimination.”? 

It was obvious however, that Spiegel was far less interested in system- 
atic questions of private law than in social causes. With regard to law of 
inheritance and divorce law she demanded amendments that would estab- 
lish equality between women who were dedicated to the household chores 
and those who were employed. This claim was similar to the argument pre- 
sented by Emmy Rebstein-Metzger at the German Lawyers’ Association in 
Litbeck.®° In contemporary Czechoslovak legal literature, criticism had been 
leveled at the fact that employed women found themselves in a financially 
better position than housewives, even though household chores were some- 
times more demanding.®! The risk of poverty for women, especially with 
children, had risen significantly after World War 1.8? Yet legislation had still 
not acknowledged that fact. According to Spiegel, the inheritance system 
should provide widows who had been housewives for a long time with a 
retirement pension, and divorce law should take into account the material 
value of household chores. In favor of the Revisory commission’s plans to 
delete the legal fiction within the Civil Code according to which financial 
acquisitions during marriage belonged to the husband only, Spiegel put for- 
ward a different argument. She pointed out that the husband’s work and 
his income regularly benefited from and depended upon the domestic work 
undertaken by the wife.®3 

Spiegel’s emotional involvement in the debate shows that her primary inten- 
tion was not just to strengthen the legal position of housewives. Spiegel almost 
became furious about Lenhoff’s opinion that wives should be allowed to work 
only in the event of financial necessity. To Spiegel, women “who did not feel 
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inclined to emphasize their abilities as a cook” should have the right to choose 
their profession freely, without any conditions, and according to their own 
will.84 Still, years later at the International Congress for Suffrage and Equal 
Citizenship of the International Alliance of Women in 1935 in Istanbul, Spie- 
gel made the same case both for women to choose their profession freely and 
for their marital financial independence.®* The freedom to choose one’s career 
was, in her views, one of the essential features of individual self-determination. 
As a consequence, she argued, wives should also contribute financially to the 
common household. At the German Lawyers’ Association in Czechoslovakia, 
Spiegel reiterated the fact that occupational liberty for women was intrinsi- 
cally bound to contract law; after their marriage, wives were not allowed to 
conclude a contract on their own. Spiegel stirred up the typical contemporary 
prejudices of her male peers as she made her case for freedom of contract for 
wives; hecklers interrupted her with the question: “But what if they conclude 
unreasonable contracts?”®® As another lawyer put it later, even if the statistics 
clearly indicated that a majority of women were employed and doing well, 
they were still expected to lack the necessary abilities to do so. 

Marie Munk was the second of the two women who spoke at the Law- 
yers’ Association on gender equality in Czechoslovakia; she brought her 
own experience and perspective to bear in the discussion. In Germany, 
Munk had been among the first female law students, among the first female 
applicants for public legal professions, and she had become one of the first 
female judges in Prussia.®” Since the 1920s she had become one of the most 
renowned female legal scholars on German family law. With a contribu- 
tion to the proceedings of the Thirty-Third German Lawyers’ Association 
in 1924 that promoted separate property with an equal share of the gained 
assets to spouses, Munk had a lasting influence on the legal development 
of marital property. Even so, in Germany her proposals were not put into 
practice until 1957.88 

Munk was less critical than Spiegel about Czechoslovak family law, 
since she initially had to admit, “Today again I had to see with regret, how 
backward we appear in Germany in comparison with your so much older 
codification; actually I have to say how lucky we were to call your mari- 
tal property regime our own.”®89 In accordance with her commitment to 
a reformed family law within German-Weimarian legal debates, Munk 
promoted the idea of a mandatory statutory matrimonial property regime 
(Zugewinnstgemeinschaft). This idea had been proposed by the Czechoslo- 
vak Revisory Commission in 1931, but it had been rejected by Egon Weif. 
According to Munk, every spouse should be entitled equally to benefit from 
the assets that were gained during the marriage.” Munk rehearsed the some- 
what old-fashioned character of marriage as an economic unit as it had been 
presented by Weif$ when she chose small businesses, pubs, corner shops, and 
the like as examples to show how often both spouses cooperated and con- 
tributed equally to the family income, without having the same entitlement 
to the fruits of their work in case of divorce or death. In many cases, Munk 
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suggested, a statutory matrimonial property regime would make concurring 
claims for maintenance unnecessary, since women would then be rewarded 
with financial means to re-enter their profession, to start a new career, or to 
open another small business by themselves.”! 


A “Moment of Inertia”: Final Propositions of the German 
Lawyers’ Association 


At the end of its conferences, a lawyers’ association passes guidelines and 
propositions on the discussed topic in the event of agreements among the 
speakers and audiences. It was a remarkable sign of courtesy that Kathe 
Spiegel and Marie Munk were appointed to participate in the preparatory 
work for the guidelines of the Revisory Commission for a new Civil Code in 
Czechoslovakia given the fact that neither had presented on the topic at the 
Association. The outcome, however, did not favor reform. On the constitu- 
tional level, Rauchberg’s crystal-clear plea for more gender equality within 
the family law system was rejected. Rather, it was Lenhoff’s conservative 
approach that succeeded. By arguing with institutional guarantees meant to 
conserve a certain legal status quo and by depicting marriage as coopera- 
tive with a fixed legal framework of gender roles, Lenhoff had effectively 
placed the then current marriage law in a hierarchy above the gender equal- 
ity granted by the constitution. Accordingly, the ensuing guidelines stated 
that the legal position of spouses could only be altered if the purpose of the 
matrimonial cooperative would require so. Constitutional gender equality 
was thus severely restricted, since it was further held that gender equality 
within family law had to take into account different kinds of duties that 
arise with respect to the given purpose of the matrimonial cooperative.” 
It is remarkable that a judge of a Constitutional Court who was supposed 
to serve as a guardian of the constitution brought about the favoring of the 
existing family law model over the constitutional principle of equality. 
However, with regard to spouses’ citizenship and their place of residence, 
the guidelines recommended that the legal position of women be modestly 
improved to prevent problems such as statelessness. Even so, strict equality 
of both sexes was not proposed.%3 In economic respects, the recommenda- 
tions of the Lawyers’ Association went a little further. Both spouses should 
be entitled to represent the common household, and both had to contribute 
to its maintenance; housework now was explicitly mentioned as being of the 
same value and importance as professional employment.?* However, Munk 
could not convince her colleagues to adopt her model of equal benefit from 
the gained assets during the time of marriage (Zugewinnstgemeinschaft). 
Nevertheless it was stated, even if in a rather vague way, that wives should 
share in the common property accumulated during the time of marriage. 
Rather unexpectedly, a controversy arose about the legal assumption of 
the older Austrian Civil Code that the husband would be entitled to manage 
and to make use of the financial assets of his wife. The small committee that 
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prepared the guidelines had unanimously stated that this special function 
of the “husband as head of the household” should be abolished. During 
previous discussion this position was criticized as a “bolshevization of mar- 
riage.”95 The respected lawyer now proposed to uphold the original version; 
whereas the day before his claim had met with resistance from the audience, 
now they approved it.” 

The proceedings of the German Lawyers’ Association in Czechoslovakia 
in 1931 that dealt with gender equality reveal both the struggle to overcome 
gender stereotypes and the interests in upholding some of the discrimina- 
tory legal measures that were presumed to correspond to a given female or 
matrimonial “nature.” This fight was exercised on uneven grounds, since a 
husband’s position after marriage, along with the position of men in gen- 
eral, was subject to several legal privileges and since men at key political 
and scholarly positions were reluctant to make much effort to clear these 
positions, even in the name of constitutional gender equality. 

To mix public law and private law discourses apparently made little dif- 
ference to the resulting discussions on gender equality. However, this was 
not only due to private law scholars’ deafness to constitutional arguments, 
but due to conflicting interpretations of gender equality within public legal 
scholarship as well. Whereas Rauchberg presented constitutional arguments 
to strengthen women’s equality within family law, Lenhoff pushed forward 
the idea of marriage as an institutional guarantee with a legally given set 
of gender roles. Thus, he followed the logics of the private law track. This 
interpretation restricted the importance of Article 106 on gender equality 
to a minimum and almost rendered it meaningless. The “inertia” and the 
unwillingness to make fundamental changes that Rauchberg had criticized 
as being typical for the private law sphere thus spread to constitutional 
dogmatic thinking. It muted the power of the constitution to abolish the 
inequalities aligned to gender. 


Gender Equality and the National Discourse 


At the proceedings of the German Lawyers’ Association in Czechoslova- 
kia, the nationalities’ question was mentioned only once. Lenhoff had dealt 
with family names briefly and promoted the idea that each spouse should 
be entitled to decide for him or herself which surname he or she wished to 
have. According to him, a child should be entitled to decide for him or her- 
self at the age of fourteen, when the child also was legally entitled to choose 
his or her own religion, another idea that went back to a book by Marianne 
Weber.” The possibility that a family could be expected to have one or two 
different surnames had met with strong resistance among his conservative 
colleagues. Lenhoff’s reaction shows the national-symbolic value of fam- 
ily names: “Here [in Czechoslovakia] one would expect more understand- 
ing. After all, that question goes along with national issues. I just intended 
to vest a child with the right to choose its family name, for example, if 
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the mother has a German surname, whereas the father has a Slavonic one. 
[ assume that this argument is convincing [. . .] that my argument is very 
worth it to be considered.”8 

This quotation reveals the tense relationship between the nationalities at 
the beginning of the 1930s, where nationalities’ politics aimed at “reclaim- 
ing children for the Nation,” as Tara Zahra has put it.?? Czechoslovakia 
had established a nationalities’ policy on “objective” grounds in the inter- 
war period; in the course of it, all citizens lost the possibility to make a free 
choice of their own national affiliation. Instead, nationality became a term 
that was ascribed by official census takers who tended to disregard national 
indifference or bi-nationalities.!°° Lenhoff suggested that the freedom to 
choose one’s surname would provide for at least a symbolic substitute. 


The East-West Divide in the Legal Reform Debate 


Legal discourse about gender equality within the family reveals a lot 
about otherwise hidden national hierarchies that had determined the legal 
reform debate. These hierarchies contradicted the official national narra- 
tive of a leading Czechoslovak state-nation. Once the official committee 
for civil law’s reform had agreed on the fact that the new Czechoslovak 
civil code was to be based largely on the old Austrian system of the Gen- 
eral Civil Code, the Slovak private law system with its peculiarities mat- 
tered little.!°! This development was undoubtedly accelerated by the fact 
that contributions by Slovak legal scholars were comparatively few. Even 
more telling is that during the first decisive years until 1926, there were 
not any Slovak legal professionals participating in the work of the Revi- 
sory Committee for a Reform of the Civil Code.!° Rather, there had been 
a professional alliance established between Czech and German legal schol- 
ars. Regarding their quotation practice, they almost exclusively referred 
to each other and to the private law discourse in Austria, Switzerland, 
or Germany.!°3 Their mental map of private law in Czechoslovakia was 
Western-bound. 

This initial absence of Slovakia in the debates about a new family law fits 
the broader picture of interwar politics. Quite frequently, the Slovakian part 
of the country was considered a somewhat socially, politically, and econom- 
ically backwards region. Although Czechs and Slovaks officially formed a 
state-nation, everyday political culture was Czech-dominated and character- 
ized by sheer ignorance of the Eastern part. Thus, the pattern of an alleged 
European West-East divide with regard to its modernization standards was 
applied to internal East-West differences within Czechoslovakia.1™ Peter 
Haslinger has described this minor interest in Slovakia as a consequence of 
the fact that Czech national discourse had never really accepted Slovakia as 
being an integral part of the national “imagined territory;” after 1918, iden- 
tification and interests of Czech politicians did not reach over the former 
Austrian-Hungarian inner borders. !°5 
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This “self-restraint” of legal thinking in Czechoslovakia set limiting and 
unhelpful boundaries to the reform debates about family law. As a law- 
yer living in Slovakia pointed out: “The common law system always pres- 
ents broader opportunities to adapt itself to modern conditions than does 
a codex that turns the law into a stationary system.” With regard to the 
ongoing legislation work he added, “If the means of unification efforts con- 
sist on the one hand of an old codex, and on the other hand of a common 
law system, the latter should be considered seriously because of its more 
progressive character.”!°¢ After the abolition of the class character of the 
Slovak private law system in 1918 (the originally Hungarian private law 
system had had special rules for members of aristocracy and public service, 
and members of the middle and lower classes), private law in Slovakia was 
in many respects seen as being more progressive.!°” This assessment holds 
true especially for family law. 


The Ignored Modernity of Slovak Family Law 


One important feature of family law in Slovakia was its laic character; in 
1894 the Hungarian part of the Empire had introduced civil marriage law 
in response to modern European developments.!°8 By contrast, family law 
of the former Austrian Civil Code that now applied to the Czech lands had 
a clear denomination basis.!9? Thus, whereas in the Czech lands civil mar- 
riage was introduced with high political costs due to a strong opposition of 
the Catholic Church, and therefore of Catholic People’s Parties, in Slovakia, 
civil marriage had been obligatory for two decades. In the Czech lands, as in 
the new Austrian Federal Republic, Church interests intensified the debates 
about family law reforms.!!° The Catholic Church protested against any 
legal limits to their control over marriage and stamped them as a “product 
of indifferentism.”!11 This rather illiberal position was also promoted by 
Catholic women’s associations.!!2 The adoption of civil marriage laws in 
addition to a religious ceremony was perceived as a product of political 
anticlericalism. Demands for a separation of state and religion had culmi- 
nated in the officially tolerated demolition of religious memorials.!!3 As a 
compromise with the Catholics, the new law had been extended to Slovakia 
where only civil marriage was possible.!14 In Slovakia, this compromise was 
consequently seen as regressive.!15 At first Slovak registrars denied the legal 
validity of religious marriages.!!6 Similar conflicts arose with the modern- 
ization of divorce law,!!7 

The initial ignorance of Czech and German legal scholarship in Czecho- 
slovakia was striking when it came to the regulation and distribution of 
financial benefits gained during marriage. Apart from being an issue of 
gender equality, the mandatory matrimonial separate property regime was 
one essential means of preventing poverty risks for women, especially for 
housewives and for women with children, after their marriage had come to 
an end. The Slovakian version of matrimonial property law had established 
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elaborate and encompassing rules, including matrimonial property after 
divorce, separation, or death; claims by spouses to common property; 
claim to special funds by one spouse, etc.!!8 Some experts considered the 
Slovakian version as a more modern position.!!? Hungarian legal scholars 
described this system as being superior not only in comparison to the Czech 
Lands, but within the European legal framework. It did not recognize the 
highly hierarchical legal principles of either Roman manus (a husband’s 
authority over his wife) or of German mundus (a husband’s guardianship 
over his wife), which had characterized European legal relations between 
spouses.!7? Spousal equality and mutual independence formed the domi- 
nant scholarly ideal of Hungarian family law even if judicial practice did 
not always reflect this approach.'?! However, the Revisory Committee 
rejected this model as unsuitable to the systematic framework of the ABGB, 
since “this would mean a complete reversal of the development of the law 
in the lands of former Austria [the Czech lands].”!2? Only after the protests 
of Slovak legal scholars in 1926 that criticized the planned “unification 
of the law” as a legal colonization of Slovakia, and after Slovak schol- 
ars became members of the Revisory Committee, was the regime of mari- 
tal separate property with an equal share for spouses to the accumulated 
assets proposed by the Czechoslovak Revisory Commission for the new 
Civil Code in 1931. This approach was almost identical to the claim made 
by Marie Munk at the German Lawyers’ Association in Czechoslovakia. 
However, the idea to distribute gained assets equally between spouses still 
met with resistance. Among German legal scholars, Lenhoff and Wei with 
their statements at the Lawyers’ Association rejected Munk’s recommenda- 
tion; among Czech scholars, the influential Jaromir Sedlaéek claimed that 
an equal share in the gained assets “would just complicate the relations 
during marriage.” 123 

Although the Slovakian property system served as a model for the new 
Civil Code by 1931, it is surprising that it did not become part of the discus- 
sion at the Lawyers’ Association. Any possible references were swept away 
in advance by Lenhoff, who stated that the Slovakian, formerly Hungar- 
ian, civil law system had been a two-class model unworthy of consideration 
or emulation.!*4 One of the most frequently repeated arguments against a 
statutory matrimonial property regime at the Lawyers’ Association was its 
impracticability and the fact that it was allegedly not in use at all (in the 
Czech lands).!25 The resistance from legal scholars did not even diminish 
when the Revisory commission finally accepted the Slovakian model for 
the new Czechoslovak Civil Code.!26 A comparison with legal discourse 
in Germany on the matter implies that it was easier to discuss that model 
of separate property and equity for property held in common promoted by 
Munk and others in a system, where it was entirely new. In Czechoslova- 
kia, the adaptation of that model turned out to be more difficult, even if it 
had been already practiced in the (allegedly backwards) Slovakian region. 
To most Czech legal scholars it did not matter that the model of spousal 
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equality in gained assets was the most popular model of financial regulation 
of marriage in Slovakia, or that the Slovakian model responded better to the 
constitutional claim of gender equality.!?’ 


Conclusion 


The 1931 session of the German Lawyers’ Association in Czechoslovakia 
that brought together public law scholars and private law scholars to dis- 
cuss gender equality in the family reveals the rather conservative character 
of the legal discourse in Czechoslovakia on gender questions by that time. 
Even if everyone admitted to the fact that gender roles had changed drasti- 
cally and that statutes did not meet reality anymore, typical gender stereo- 
types labelled through the terms “women’s nature” or “nature of things” 
ran through all contributions. The presumption that women were impul- 
sive, inexperienced, and undereducated was intended to determine their 
legal position. Thus, the legal setting of the former Austrian Civil Code, 
with its inflexible gender roles, remained fundamentally untouched. Core 
competencies of a husband’s role as “head of the household,” encompass- 
ing the right to financial administration of the family’s and the wife’s funds, 
were still supported by a majority. Women’s financial position was modestly 
strengthened in circumstances where marriages ended. 

That these proposals were far from being sufficient to put gender equality 
into practice was pointed out by representatives of public law scholarship. 
However, their interpretation of gender equality guaranteed by the con- 
stitution was not unanimous. Private law scholars used the “institutional 
guarantee” to support their conservative approach. The fact that the con- 
stitution put the family under special protection of the laws was interpreted 
as an approval of the historically given civil law with its normative set of 
gender roles. This argument reveals a Western-bound self-restraint of legal 
scholarship in Czech lands. In fact, this argument of an “institutional guar- 
antee” conserving a legal status quo did not apply to one certain family 
system with its gender roles. In the realm of the Czechoslovak Constitution 
there was not one civil law, but two. 

In contrast to the codification of the ABGB that applied to the Czech 
lands, in the Eastern part of Czechoslovakia, Slovakia, a modernized com- 
mon law system was in practice with a comparatively progressive marriage 
law based on spouses’ independence. From the beginning, the political ste- 
reotype that Slovakia was a backwards region compared with the Czech 
lands hindered legal scholars from regarding the Slovakian peculiarities. 
This attitude contributed to a delay of the reform, and the uneven distribu- 
tion of gender roles within the Czechoslovak family law remained widely 
unchanged. The final reform draft of the Ministry of Justice in 1938 was 
thwarted by Nazi-German occupation. Significantly, the history of family 
law reform had been obstructed before due to the persistence of gender ste- 
reotypes and also to national prejudices and scholarly ignorance. 
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Women in the Legal 
Professions 


5 The Rise of “Modern 
Portias” 


Feminist Legal Activism in 
Republican France, 1890s—1940s 


Sara L. Kimble 


Introduction: Feminism and the Legal 
Profession in Historical Perspective 


In 1900, when French women gained access to the legal profession in 
France, Jeanne Oddo-Deflou (b. 1856), leader of the French Group for 
Feminist Studies (Groupe francais d’études féministes), expressed optimism 
that “great progress” could be realized now that “women themselves can 
plead their own cause if not before the [French] Parliament then at least 
in the courts.”! She was correct that women’s rights would be advanced 
as a result of women’s entrance into the legal profession.? The pioneering 
female lawyers, beginning with Jeanne Chauvin (1862-1926), supported 
the organized feminist movement. Chauvin spearheaded the campaign to 
open the profession for women in France and she allied with feminist groups 
with whom she formulated draft legislation to reform women’s individual 
rights.3 She also reclaimed the history of women’s intellectual achievements 
through her writing.* However, the controversy she engendered by raising, 
the question of women’s access to the bar reignited a smoldering debate 
about the future of women’s rights in French society. During the debates in 
the Chamber of Deputies, Deputy Joseph Massabuau, a closet anti-semite 
and independent republican, argued that female lawyers and their femi- 
nism would spell the end of traditional marriages, result in the triumph of 
free unions, and culminate in women’s total equality in civil, political, and 
economic terms.’ The bill’s sponsor, feminist supporter and independent 
socialist Deputy René Viviani, replied that Massabuau’s “zealous” diatribe 
against feminism suggested “to those who do not know you better that you 
harbor indelible grievances against women.”® While Viviani’s retort under- 
cut Massabuau’s comments, they were met with general amusement by the 
assembly (presumably approbation), the very fact of the arduous protest 
signaled the cultural weight attached to “la femme avocat” and the ways in 
which this new opportunity for women raised important questions about 
the gendered organization of French society. 

When the Chamber of Deputies voted on June 30, 1899, to admit women 
to the bar, they approved the measure by 319 votes against 174. When the 
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Senate finally took its vote on November 13, 1900, the bill passed by 172 
in favor and 34 against, a wider margin.’ The resulting law of December 1, 
1900, permitted qualified women to join the bar but implicitly refused to 
authorize them to serve in other positions, such as judges, notaries, solici- 
tors, or court clerks.8 The possibility that women might receive equal treat- 
ment was conceived in a legislative committee but never formally proposed 
or debated.? Nevertheless, the ultimate compromise legislation was a first in 
Europe and marked a change in judicial interpretation after similar claims 
by women and their advocates had been rejected in Italy (1884) and Bel- 
gium (1888).!° Chauvin’s success in France echoed beyond its borders, espe- 
cially in countries where the Napoleonic Code civil (1804) influenced other 
national laws. After France’s decision, women were officially admitted to 
the bar in Romania (1901), the Netherlands (1903), Norway (1904), and 
Denmark (1906). Countries such as Britain, Germany, Italy, and Belgium, 
however, would not admit women to practice law until the 1920s. 

Evidence of women’s challenges to male dominance in the judicial system 
exists in the revolutionary origins of republican France. Between 1789 and 
1793, women demanded the right to equal political participation in their 
cahiers de doléances (grievance lists) and petitioned for the appointment of 
female judges.!! Even Chauvin, who was not a trained historian, was able 
to unearth evidence of women from the Third Estate who had requested the 
right to education, to development of their intellect, and to work.!* During 
the French Revolution, women did serve on the bench in the arbitration 
courts.!3 This was an exceptional opportunity at a historic moment when 
rights for all were debated, but equality was not extended.!* These appeals 
gained wider recognition only in the second half of the nineteenth century, 
when other texts, such as Ernest Legouvé’s Histoire morale des femmes 
(1848), Julie-Victoire Daubié’s two-volume La femme pauvre au dix- 
neuvieme siécle (1866-1869), and John Stuart Mill’s influential The Subjec- 
tion of Women (1869) defended women’s intellectual capacity and argued 
in favor of women’s expanded rights to work. In 1870, Maria Deraismes 
and Léon Richer’s Association for Women’s Rights (LAssociation pour le 
droit des femmes) demanded equality for women in the family and work, 
access to secondary education, and the establishment of professional educa- 
tion. By 1889, the idea that women had the intellectual capacity to train as 
lawyers and that they should have the right to work in the legal profession 
was in evidence among women’s rights supporters at the French and Inter- 
national Congress of Women’s Rights.!5 Chauvin’s own law thesis, Etude 
historique sur les professions accessible aux femmes (Historical Study on 
Professions Accessible to Women, 1892), argued for the logic of opening 
all professions—where merit was the criteria for admission—to women in 
a democratic and meritocratic society.!6 These academic arguments found 
fulfillment in practical terms only when leaders in the French and Belgian 
women’s rights movements stood behind Chauvin and her reformist ambi- 
tions to put pressure on the French legislators in the 1890s.!7 
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The controversy over women’s entrance into various realms of law (includ- 
ing university study, the legal profession, legal administration, and profes- 
sional associations) was the consequence of the meanings associated with law 
in society and particularly the relationship between law and authority in its 
various manifestations. Sociologist Carol Smart reiterated in Feminism and 
the Power of Law that law is powerful because it shapes the social construc- 
tion of the sexes in ways that affect men’s and women’s economic positions, 
their status in legal discourse, and legally prescribed roles within the family 
structure.!8 The law is one of the most important sites for the enforcement 
of the patriarchal order, and it functions coercively in society, as philosopher 
Michel Foucault illustrated in Discipline and Punish.'!? Moreover, the law 
contributes to the realization of a particular political, economic, and moral 
order. The courts act as arbiters in the mediation of the community’s evolv- 
ing ideas of what is moral and just. Once women were granted the right to 
plead cases and participate in the legal sphere in the French Third Republic 
(1870-1940), they approached the opportunity to experience and to advo- 
cate for greater gender equality in practical and symbolic terms. Women’s 
participation in this milieu brought with it social and cultural capital and thus 
cemented their place in the social elite. Following Pierre Bourdieu’s theory 
on the reproduction of the elite, those women born into families where men 
already worked in the legal profession were likely to possess the necessary 
capital to be successful in the field newly opened to them.?° Chauvin’s father 
was a notary, and her brother, Emile, worked as a lawyer, law professor, 
and was elected to the Chamber of Deputies. Agathe Dyvrande-Thévenin’s 
father was a judge. Even those few women who benefited from law as a 
familial profession worked against the grain of the dominant social mores 
governing the appropriateness of such work for women of the bourgeoisie. 

This chapter argues that women’s entrance and subsequent participa- 
tion in the legal profession in France was a landmark event for the belle 
époque (1880-1914) women’s rights movement and the status of women. 
Avocates (female attorneys) represented the intellectual, social, and politi- 
cal potential of “la femme nouvelle” (the new woman) of the era, and their 
appearance contributed to the destabilization of gender roles. Their partici- 
pation in women’s rights and women’s professional associations raised the 
level of debate and strengthened the connections between their own groups 
and the hommes politiques (political men) operating on the national and 
international level. In a bid for social acceptance, avocates appropriated 
the values of the patron saint of lawyers, Saint Yves de Tréguier (Brittany). 
Like St. Yves, these pioneering women vowed to defend the rights of the 
underclass: the poor, widows, and orphans.! Indeed, their disproportionate 
work in the juvenile justice system would become well known.” At the time, 
devotion to the downtrodden fit well with the generally socially acceptable 
expressions of women’s maternalism expressed by feminist lawyers as they 
defended women’s right to work in the legal system as an extension of wom- 
en's traditional or so-called “essential” female talent for nurturing. 
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In France, female attorneys also entered the profession at a politically 
auspicious moment when support for republicanism was the norm. The 
heyday for the so-called “republic of lawyers” ran from 1877 to 1914, 
when young lawyers promoted republican values and policy.?3 Regarding 
this, Philip Nord wrote that the legal profession was the self-styled “school 
of liberal statesmanship” and that “there was no better preparation for a 
career in parliamentary politics than a stint at the Palais” [de Justice].?4 
Moreover, he commented that the bar taught the primary virtues of public 
service: “independence of mind, eloquence in defense of principle, devotion 
to self-government.”25 This training would prove beneficial to politically 
engaged men, and later, women, of the belle époque. 

This history of female lawyers and their activism was drawn from var- 
ied manuscript and printed documents by two generations of active female 
attorneys who joined the bar before or immediately after the First World 
War (1914-1918). This chapter focuses on the activism of republican femi- 
nist women who endeavored to empower others through their casework, 
participated in political associations, and disseminated legal knowledge 
to the public. Among the most significant impacts made by these activist- 
lawyers (avocates engagées) was their role in popularizing feminist thought 
and social criticism in multiple settings, including their newspaper col- 
umns, popular lectures, and participation in legal aid venues. These figures 
called themselves “modern Portias” and believed that they combined the 
warmth of their “hearts” with their erudition in order to provide useful and 
often altruistic legal services to others.?° In the use of this term, Marcelle 
Kraemer-Bach (1896-1990) drew on the maternalist tradition within the 
French women’s rights movement, which justified women’s entrance into 
the civic, charitable, or political world on the grounds that their contribu- 
tions as women were unique. In 1928, Kraemer-Bach co-founded the Inter- 
national Federation of Women in Legal Careers (Fédération International 
des femmes des carriéres juridiques or FIFCJ) to consolidate the power of 
French lawyers and connect them to the broader rights movement among 
European women during the interwar years.7’ 

The consequence of this political engagement was a contribution to the 
disruption of conventional gender roles through their professional work 
and the advancement of women’s rights. Viewed collectively, French female 
lawyers’ activism forms a pattern of activity that I have termed “political 
uses of the law” to describe women’s participation in legal discourse and 
legal processes to advance women’s rights and foster reform.7® This concept 
allows us to see coherence among otherwise seemingly disparate activities 
by women in the profession in the early twentieth century, and to illuminate 
this collective process, this chapter highlights the major strategies, tactics, 
and achievements that characterize the ways avocates challenged the sta- 
tus quo. This analysis underscores efforts through which women’s activism 
contributed to changing social roles and relations of power, particularly as 
structured by law and legislation. The content addresses, briefly, a history 
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of gender and the legal profession from a theoretical standpoint before then 
engaging with the significance of women’s entrance into the legal profession 
through examples of their participation in political reform. 


Gender and the Legal Profession 


A theoretical framework of both gender and law guides this analysis of 
women’s history in the French legal profession. The social construction of 
gender, that is, the meaning assigned to being male or female, influenced 
women’s admission to the legal profession, their experience within it, and 
their political impact. Historian Joan W. Scott has argued that “gender is 
the social organization of sexual difference,” not fixed but variable at dif- 
ferent moments and within different social groups. Sexual difference is a 
function of “knowledge” about the body and of the meanings assigned to 
sexual difference.?? Scott notes that such attributions of meaning belong to 
“something that will always elude definition.”2° While instability remains 
with the subject, gender can be defined within specific contexts, constructed 
at specific times and places, and is, thus, subject to change. Women in belle 
époque French society were subordinate to men in the formal organiza- 
tion of society as well as in private life. Under the law, married women 
endured the yoke of the civil code that prescribed the obedience wives owed 
to their spouses and dramatically curtailed their civil autonomy. While 
scholars recognize the diversity of human experience as mediated by such 
forces as religion, social class, and politics, this acknowledgement does not 
negate the fact that as women, they lived under legal and social structures 
and expectations that restricted their opportunities. As women, they were 
denied equal education and political rights for the first half of the twen- 
tieth century. As married women, authority over their personhood, their 
property, and their children belonged to the male head of household. The 
development of the possibility of the self-reliant figure of the femme nou- 
velle (or her predecessor the éclaireuse) expanded the restrictive dichotomy 
formulated by what Pierre-Joseph Proudhon (1809-65) called the tradi- 
tional roles of “housewife or courtesan.”3! While the éclaireuse, an emanci- 
pated career woman who pursued her own ambitions and pleasures, made 
inroads in French belle époque popular culture, conventions governing cul- 
tural change continued to hold fast in the law and other more conventional 
sectors of society. 

Female lawyers, who actively broke barriers in the pursuit of professional 
employment, were also met by the expectation that they would be different 
in their legal practice particularly by enacting greater nurturing or maternal- 
ist tendencies. Women themselves reinforced this expectation. In an 1899 
interview, Chauvin claimed that her first priority in work was to help unfor- 
tunate and socially disinherited children.3? Such a claim shaped a mater- 
nalist role within the work of lawyering. The connotation of women with 
motherhood and mothering was not a priori disadvantageous. Rachel Fuchs’ 
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research in Contesting Paternity illustrated the ways in which mothers often 
successfully appealed to the justice system on behalf of their children born 
outside of marriage.33 Female civil servants also deployed maternalist strate- 
gies to pursue nontraditional careers, as Linda Clark has shown.34 Whether 
playing the role of supplicants or agents on behalf of others, women found 
ways of taking action for the purposes of changing their own or others’ 
circumstances despite formal restraints on their exercise of power. In France 
and beyond, Karen Offen has argued, “motherhood became a ‘political 
strategy’ for feminist activism” where women established institutions to 
empower women as mothers and push for nations to prioritize issues of 
human welfare.25 Indeed, French feminism in the belle époque respected 
women’s relationship to their families and the important place of the family 
as the primary unit within society. By this they meant a partnership family, 
not a hierarchical one. By consequence, women who strove to engage in 
politics did well to frame their work in terms of maternalism. Seth Koven 
defined “civil maternalism” as a “set of rhetorical strategies, attitudes, and 
ideas about the ways in which women’s motherly capacities to love, nur- 
ture, and care for others were linked to the imperative to deploy these gifts 
within their local communities and municipalities.”3° French female lawyers 
engaged with their gender in multiple ways, most importantly by valuing 
sexual difference, rather than negating it, during the pursuit of women’s 
collective interests both locally and beyond. 

At the same time that female lawyers derived various strategies involving 
gender roles to pursue personal and professional success, they were engaged 
in a process that challenged these same gender roles. Changes in women’s 
roles were well under way at the end of the nineteenth century, but this 
process accelerated as a result of the new opportunities and disruptions of 
the First World War, when “all the world was topsy-turvy since the War 
began” according to a poem at the time.?” Mary Louise Roberts has argued 
that out of the confusions of the war, three modes of femininity emerged 
in cultural discourse during the postwar era to take account of the chang- 
ing society: the reassuring mother, the disruptive “new woman,” and the 
ambiguous single woman.>® Women in professions often attempted to skate 
over the controversies their novelty engendered by emphasizing the utility 
of their service to others while minimizing their own singularity. The legal 
profession was a traditionally masculine one where success was framed in 
terms of the expression of masculine virtues and aptitudes, including ana- 
lytical reasoning, forceful argument and eloquence, and physical stamina. 
An attorney’s pleading “from exordium to peroration, might well last a full 
five hours.”?? Women could not compete as “men” in such an environment 
but rather could made their way by drawing on maternalist rationales to 
argue for their suitability as women in the quasi-public roles required of 
advocates. Representations of avocates—which they themselves could not 
readily control—tended to concentrate on the disruptive and even sexual 
connotation of the femme nouvelle.*© But women themselves attempted to 
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straddle the tension of the masculine professional roles with their own femi- 
nine and frequently feminist priorities. 


Demographics and Statistics 


During the belle époque the number of women who joined the legal profes- 
sion in France was modest. This should not come as a surprise since the legal 
profession required fortitude and financial resources at all levels of educa- 
tion and career training. Moreover, female students faced a disadvantage 
at law faculties, since before 1924 their primary and secondary curriculum 
was not the same as that provided to boys.*! Consequently, girls had to 
study privately for the baccalaureate during secondary schooling to prepare 
for the university, and women’s limited career opportunities restrained the 
appeal of this profession. While men with law degrees might pursue careers 
in civil service, government ministries, or representative politics, such fields 
were arbitrarily closed to women. Women’s opportunities were constrained 
both by tacit discrimination and structural inequalities. Married women’s 
right to work, even as lawyers, was formally subjected to spousal authority 
in an era with uneasy tensions between family law and individual rights. 
Despite this, law school enrollments for Paris show a gradual and mod- 
est increase over time. In 1901-1902, 13 women were enrolled at the law 
school in Paris out of a total enrollment of 4868. By 1910, 117 women and 
7824 men studied law in Paris. By 1920, there were 509 female students and 
8975 male students.42 

In the pursuit of a legal career, men and women who had completed 
law school were consequently required to complete an internship of several 
years after admission to the bar, during which time they rarely earned a full 
income, While some of the pioneers could rely on the support of better- 
paid spouses, this was certainly not always the case. Many early pioneers of 
the bar worked out of economic necessity. Marguerite Dilhan (1876-1956), 
who joined the bar in Toulouse in 1903, was an orphan and unmarried. She 
claimed to work in law for the purposes of defending the “right of the weak- 
est” in society, yet she still needed to earn an income.*? Chauvin supported 
herself and her widowed mother through a combination of teaching at the 
lycée level, legal casework, lectures, and a few publications. Maria Vérone, 
a divorced mother of two children, supported her family and her politi- 
cal causes primarily through her remunerated legal work and journalism. 
Vérone attested to the fact that earning a salary sufficient to raise one’s chil- 
dren was one of the central satisfactions of working in the legal profession. 
And she had other work experiences upon which to make a comparison; 
she had previously worked assisting her mother with hat making, within 
public schools as an adjunct teacher, and also briefly as a dancer.** Vérone 
strategically declared her appreciation for the legal profession because she 
through it could render services to those less fortunate, demonstrating that 
women could successfully work in a “man’s milieu” while still fulfilling the 
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roles of good wife, mother and citizen. She advised other women that suc- 
cess depended upon the application of their “tenacity, conscientiousness, 
command of logic, and a little devotion.”*° As Linda Clark has revealed 
in her study of professional women, some of the French female graduates 
of law schools pursued careers in civil service, as staff in legal offices, or in 
other fields that provided a more reliable income than what was available to 
independent lawyers.4° Edmée Charrier noted that by 1928, a total of 332 
women were inscribed on the lists of active attorneys in France, its colonies, 
and its protectorates. This group was divided into full-fledged attorneys 
(109) and those who were still in their initial internship (stage) or training 
period (223).4”7 Such numbers would not have included those who were not 
current on their bar membership fees. Nor would it include outliers such 
as Flora Rosemberg, an attorney trained in Rennes but who worked in the 
courts of Shanghai from 1921, the first European woman to do so.*® While 
the actual number of women who entered the legal profession before the 
Second World War was modest, their impact in society was considerable. 


Women’s Challenges to Institutions 


Women’s entrance into academia and the liberal and legal professions chal- 
lenged male exclusivity in these institutions. Men’s response to women’s 
arrival varied across a spectrum that ended in violent opposition. Limited 
documentation suggests that female students who audited courses at the 
law school in Paris in the 1870s were chaperoned, but their presence was 
initially tolerated without incident. This relative acceptance demonstrated 
to the Dean of the Faculty of Law, Henri Berthélemy, that women could 
“come and go with total freedom without causing any disturbances, or risk 
becoming the object of regrettable familiarity.”*? Female students may have 
been tolerated, but women’s request to enter the profession was another 
matter. In medicine, fine arts, and law, male students protested women’s 
claim to the right to work in their fields. In 1884, medical students hung 
Blanche Edwards-Pilliet in effigy as she attempted to gain access to residency 
training.*° Female art students were confronted by “noisy demonstrations 
and the first candidate for an internship had been burned in effigy.”°! Henri 
Rochefort, a radical journalist, condemned these protests for their display of 
“shameful jealousy” while predicting the same outrage at the Palais de Jus- 
tice.>? Indeed, male law students disrupted Jeanne Chauvin’s thesis defense 
in July 1892, forcing it to be rescheduled. The second time she did succeed 
in defending her ideas, but male students again asserted their opposition to 
gender equality.*3 

The question of Chauvin’s right to practice law was also divisive for prac- 
ticing professionals. On the one hand, Edmond Ployer, the president of the 
Paris bar, described Chauvin as “charming, very erudite, and truly worthy 
of exercising the lawyer’s tasks. I am convinced that she has a more pro- 
found understanding of the law than the average law graduate.”°* Others, 
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however, declared Chauvin’s claim illegitimate. Parisian attorney Camille 
Ducreux asserted that the sexes were indelibly different and unequal and 
thus granting equal rights was nonsensical. He argued that legal careers 
were like political careers requiring “an exterior life, public influence, [and] 
contact with the masses that must be forbidden to women. All this is simply 
public morality.”** Ducreux’s sentiments reflected conventional bourgeois 
social mores that opposed women’s participation in many public venues 
and professions. 

When Chauvin sought admission to the formal oath ceremony for admis- 
sion to the internship period for new attorneys Edmond Bertrand (1842- 
1929), the procureur général (who represented the state), barred her access. 
Bertrand would argue in the Appeals Court that Chauvin, was ineligible 
to take the necessary attorneys’ oath because women were excluded under 
Roman, Justinian, and French law. He insisted that under ancient Roman 
law, the legal profession was a “virile” one where women were excluded 
as court advocates because of the offense caused by Gaia Afrania (d. 48 
CE), with her allegedly “shrewish,” “impudent,” and “litigious” behavior.°® 
This exclusion was reinforced by the fifth century Justinian Code, when 
women were to be forbidden from “all public and civil offices,” prohib- 
ited “to be judges, to plead, to intervene in law on behalf of another, to 
be procurators.”5” The 1810 regulations governing the bar made no men- 
tion of women at all, but Bertrand argued that the subordinate position of 
married women under the civil code should guide legal interpretation and 
support women’s exclusion from the bar and the judiciary. After all, wives 
under the code were treated as minors. In other words, the civil inequality 
of married women was to be applied to all women regardless of their actual 
marital status.°8 

The Court of Appeals in Paris, presided over by Samuel Périvier (1828- 
1902), sided with Bertrand’s reasoning but left the door open to legislative 
reinterpretation. The judges acknowledged that all citizens, without distinc- 
tion of sex, were due their “liberté du travail” (right to work). The Court 
would not act on this concession, however, because only the legislature had 
the power to desegregate the bar. Two judges encouraged legislators to take 
up the question of women’s right to work in light of “social progress” and 
the “evolving state” of French mores.°? 

The legislative debates that followed considered not only women’s rights 
but also the potential consequences of women’s expanded professional 
Opportunities on French society itself. The majority of representatives in 
the Chamber of Deputies and in the Senate voted in favor of a narrowly 
written bill that provided women access to the legal profession as attorneys 
only, not as notaries, clerks, judges, or other formal positions. The bill was 
Justified as a way to put into action “the grand principles of liberty and 
equality in education and in work for all women as it is for all men.”®9 
Rhetorically at least, women’s right to work as lawyers was conceived as a 
matter of fulfilling republican and democratic principles. Objections in the 
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Senate conflated women’s right to work as attorneys with the right to admit 
women to government positions, an act that would be characterized by one 
opponent as the equivalent to “high treason.”°! Such hyperbolic objections 
to the bill aside, a legislative majority made the law of December 1, 1900, 
possible, formally admitting women to work in the legal profession as “avo- 
cats,” eligible to represent clients and to plead cases in all jurisdictions in 
France and its overseas territories. 

The fact that the legislation admitting women to the “avocature” 
excluded them from the “sagistrature” (position of magistrate) was not 
lost on women’s rights advocates. As I have argued elsewhere, the history of 
women and the judiciary in France pivoted on the ways in which women’s 
second-class citizenship restrained their fundamental right to work.*? Those 
who argued that the “right to judge” belonged only to those with full politi- 
cal rights (which, until 1944, meant only men) opposed women’s entrance 
into the judiciary. Women’s inferior civil, political, and social status ren- 
dered them theoretically ineligible for the bench. Activist lawyers engaged in 
a decades-long campaign to secure job opportunities in the legal profession 
and the judiciary, and to defend women’s right to equal treatment under the 
law. Agathe Dyvrande-Thévenin (1885-1977), president of a French female 
lawyers’ solidarity group, criticized the law of 1900 for “establishing an 
inequality, prejudicial to women, between avocats of the two sexes; it closes 
the door by which women have already entered into the sanctuary of justice 
itself.” Feminist attorney Suzanne Grinberg (1889-1972) made claims in 
1909 for women’s rights, including participation on juries, admission to the 
judiciary, elimination of married women’s inequality under family law, and 
political rights.64 She would become active in the major national suffrage 
association (French Union for Women’s Suffrage or UFSF) and the Inter- 
national Women’s Suffrage Alliance (IWSA). In 1922, she argued that the 
assertions that justified the inferiority of women were founded in the same 
type of prejudice launched against “Jews, blacks, communists or clericals, 
royalists or radicals” and equally indefensible.®* Individual protests of this 
type became a collective movement when, in 1929, Dyvrande-Thévenin, 
then president of the FIFCJ, organized a delegation to the minister of jus- 
tice. Consequently, legislation was introduced to permit women’s nomina- 
tion to the judiciary in 1930.°” The opposition argued that granting women 
judicial rights before suffrage was “illogical and premature” and to do so 
failed to respect the gradual “stages” of women’s “civic education.”°®8 It was 
an easy excuse to effectively forestall change. 

The opposition to female judges persisted despite the creation of the new 
juvenile court system in 1912, where women’s participation was considered 
more appropriate, and again after the First World War, when the profes- 
sion suffered from the paucity of male candidates. Feminists argued that 
women might find a place in the juvenile courts as a stepping-stone to other 
jurisdictions. However, this campaign stalled despite the role of women in 
the growing field of social work and the international examples of female 
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judges (in Europe and North America). In the legal profession, the question 
of women’s access to the judiciary did not hinge on whether women were 
qualified but rather on their lack of political rights. At a meeting of the 
French National Association of Lawyers (Association nationale des avocats, 
or ANA), for example, attorney Vérone was acknowledged as “a worthy 
opponent,” one of the best orators of her generation, and well-suited for 
the judiciary.°” Nevertheless, the association collectively opposed women’s 
entrance into the judiciary at a time when women’s voting rights were rarely 
off the political agenda, and the Senate repeatedly defeated voting rights 
bills that had met with approval by the Chamber.”? Only when women 
themselves served as political representatives would they ram through legis- 
lation to secure equal access to the judiciary (law of April 1946). Up to that 
point, the debate over women’s “right to judge” had pivoted on women’s 
citizenship rights and the question of female authority.”! The issue of wom- 
en’s authority remained problematic in the French colonies, where breaches 
in gender conventions met with tenacious resistance.” 

Although French women’s admission to the bench did not occur until after 
the Second World War, women had made gradual inroads into the adminis- 
tration of the legal profession in earlier decades. In particular, women gained 
access to the young lawyers’ association, which was, in Gilles Le Béguec’s 
analysis, part of the bar’s own administrative “aristocracy” that centered 
on honorary appointments and elections to professional institutions that 
functioned as part of the profession’s self-regulation.”? When in Bordeaux 
in 1921, Madeleine (“Manon”) Cormier (1896-1945) was elected as a sec- 
retary to the young lawyers’ association, she seized upon this honor to speak 
on the trial of the revolutionary Madame Roland (1754-1793), a topic that 
reclaimed women’s role in the French Revolution and women’s place in 
politics.”4 Paris followed suit in 1922 with the election of Jeanne Rospars 
(b. 1895).75 She recalled feeling honored to work: “It was very difficult, very 
awe-inspiring. But I had been well prepared by my boss Léouzon Leduc; 
[ was not excessively intimidated.””¢ Despite her modesty and the rhetorical 
deference to credit a man with her success, Rospars’ admission signaled the 
erosion of women’s marginalization in the profession. 

The promotion of known feminists within the legal administration was 
another sign of women’s acceptance in the profession. After the twenty-fifth 
anniversary of women’s admission to the bar, Suzanne Grinberg was the 
first woman to be elected to the central council of the ANA. At the same 
time, she defended women’s expertise with the legal needs of women and 
children: “What genre of affairs do avocates plead? Above all, they plead— 
and the judicial assistance is a valuable apprenticeship—divorce, separation, 
and guardianship of children. In the correctional courts, they assist with the 
delinquents of all genres, thieves, swindlers, those accused of violation of 
rust, assault and battery, outrages against an authority, etc. ... They often 
contribute to the defense of enfants coupables; the place of women is very 
important in the courts for children.””” Grinberg became well known for 
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popular articles in the French press on legal matters and books on wom- 
en’s history or rights, including The Rights of Widows and War Orphans 
(1916), Feminine Careers (with Alice La Maziere, 1917), the History of the 
Suffragist Movement since 1848 (1926), Women's Rights and New Con- 
stitutions (1935), and with Odette Simon, The New Rights of the Married 
Woman (1938).”8 She was active in many associations, and on the occa- 
sion of the 1926 International Federation of University Women conference 
in Amsterdam, Grinberg reported on women’s right to work and the legal 
status of married women based on comparative research into the status of 
women in 33 countries. The work drew attention for “the need for having 
women jurists as members of the Federation in all countries since many 
of the questions concerning the rights of women were in reality legal mat- 
ters.””2 Such an occasion underscored the value of female lawyers for the 
defense of women’s rights and reinforced the need for a collective advocacy 
of women’s access to legal knowledge. No matter the specific association 
within which she worked, Grinberg’s overarching political goal was to abol- 
ish the idea of “dominance or submission” in gender relations and replace 
this binary with true cooperation between men and women.®9 

The defense of women’s rights within the broader framework of human 
rights was an important aspect of feminist lawyers’ thought. When, in 1927, 
Juliette Veillier-Duray was elected to a selective position in the Paris bar 
association’s lawyers’ conference, she used her position to lecture on civil 
disobedience in the social movement of Mohandas Gandhi, the attorney 
and leader who led the downtrodden in demonstrations for human rights 
in British India. Veillier-Duray was active in the French Association of Uni- 
versity Women (Association Francaise des Femmes Diplomées des Univer- 
sités, or AFFDU) as vice president and later president (1931-1936), where 
she defended women’s right to work and their access to employment. She 
was publically critical of the civil code’s antiquated restrictions on married 
women’s rights to autonomy and called for reform in national and interna- 
tional forums.®! 

The pinnacle of women’s achievement in France may have been signaled 
by their admission to the Legion of Honor, where this admission required 
both a nomination and excellence in one’s field. The Legion institution, 
founded by Napoleon in 1802, reasserted distinctions in French society, 
but since the mid-nineteenth century recognized expertise and heroism irre- 
spective of sex. Among the female attorneys honored during the interwar 
era were Jeanne Chauvin (1925), Marie-Thérése Moreau (1927), Margue- 
rite Dilhan (1933), and Maria Vérone (1936).83 Chauvin was nominated 
to the Legion by none other than Raymond Poincaré, president of the 
French Republic (1913-1920). Feminist groups founded an association of 
women decorated by the Legion to prove the civisme (civic virtue) of the 
French female elite.84 Feminist groups did not accept, however, the exact 
timing of women’s induction as a sign of recognition of women’s achieve- 
ment. Vérone’s induction in 1936 was regarded by her supporters as long 
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overdue.®> Regardless of delays, the recognition was important to women 
who demonstrated their allegiance to the French Republic by acknowledg- 
ing such honors as the success of meritocracy.®¢ 

These examples illustrate the complexity of the interwar period, when 
women’s civil status and their position in society underwent considerable 
flux viewed through the lens of gender. In the 1920s, there was also a gen- 
eral acknowledgement of women’s social emancipation, yet the growing 
socioeconomic crises of the 1930s led to tensions between progressive and 
regressive definitions of the feminine.®” In Europe, more broadly, many 
countries had granted women voting, educational, and professional rights 
such that by the 1930s, as Christine Bard argues, “militant feminism” suf- 
fered a decline because their “successes” led to complacency in the con- 
text of the emerging consumerist culture. By the mid-1930s, sex-segregated 
political societies were a bit passé as the Popular Front encouraged greater 
comradeship among women and men.®° The advantage for feminist lawyers 
at this moment was the fact that they were better able to participate in 
mixed-sex philanthropic societies, legal or academic conferences, or politi- 
cal associations where they were increasingly accepted as normal rather 
than exceptional representatives of their fields.®? 


Lawyers, Feminism, and Politics 


Social acceptance of women’s expanding roles outpaced the extension of 
their legal rights. The French women’s rights movement of the belle époque 
prioritized education, civil, political, and economic rights. The elimination 
of gender inequalities enshrined in the civil code and the improvement of 
women’s material conditions were especially important. As Gisela Bock 
observed, “The demand to eliminate puissance maritale [marital power], 
pouvoir paternelle [paternal power], and the ban on recherche de la pater- 
nité [paternity suits] would later become the most important issues for the 
French women’s movement.” °° These legal priorities coexisted with the need 
for women’s enfranchisement. Women’s rights activists understood well the 
substance behind René Viviani’s comment that “legislators make the laws 
for those who make the legislators,” meaning that those who do not vote do 
not count, politically speaking.! 

Historians have recognized that in the women’s rights movement, each 
feminist group had its own lawyer or group of lawyers who were active in 
leadership circles.22 These lawyers were spread out across the left and center 
of the political spectrum, and some were also affiliated, to the degree that it 
was possible, with political parties.”? While feminist lawyers’ involvement 
in the women’s rights movement—particularly for suffrage and reform of 
the civil code—has been well documented, the scope and diverse expression 
of their legal activism has not been adequately recognized. In practice, this 
included such action as teaching legal education clinics or courses, writ- 
ing newspaper articles or columns, publishing legal treatises, drafting and 
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supporting new legislation, and advocating for women’s rights in official 
forums. They used their legal knowledge and political acumen to advance 
women’s rights. Feminist lawyers, through their engagement in critical legal 
discourse and political processes, intended to foster reform and pinpoint the 
ways the law impinged upon women’s social freedoms. 

Briefly, let us note the contextual background that frames women’s politi- 
cal deployment of legal knowledge and criticism of the law. Such activism 
was facilitated by the sea changes in the French Third Republic that liberal- 
ized the press (1881), institutionalized compulsory and free public education 
for boys and girls (1880s), and granted the freedom of association (1901). 
Such efforts were part of the apogee of the “republican moment” when 
republicanism was consolidated and the state bureaucracy expanded.” At 
the same time, the legal profession was itself a politicized community. The 
Paris bar association, with its opportunities for election to positions for 
professional self-governance, functioned as a training ground for political 
office. In 1910, 37 percent of elected representatives in the French National 
Assembly were lawyers. Between 1898 and 1940, legal professionals repre- 
sented more than 26 percent of French deputies.?° Given their predominance 
as a political force, this era earned the moniker “the republic of lawyers.”?° 

Although women were formally excluded from political representation, 
exemplary figures among them nonetheless engaged in political service. 
Acting as citizens regardless of their lack of formal rights, female lawyers 
pursued political ends through their activism inside and outside the court- 
room. In the 1890s, when Chauvin argued that women with law degrees 
had a right to practice law, she used individualist feminist arguments in the 
court to advance women’s rights. Chauvin’s claim that “all humans have 
the undeniable right to live, to think, and to work freely” was the basis of 
her cause célébre.?” She made arguments about the meaning of republican- 
ism itself, stating that discrimination against women was the “last vestige 
of prejudice” in a society still influenced by the Judeo-Christian tradition. 
A truly modern, secular, and meritocratic society, she argued, would not be 
structured by patriarchy but rather by equality. She believed that progress 
was the “spread of right” by which the reforms championing equity would 
triumph over “abuses of power.”?® Chauvin used the press to promote 
women’s rights and their intellectual achievements as part of a larger dedica- 
tion to the women’s rights movement. Simultaneously, Chauvin advocated 
for the legalization of paternity suits and the expansion of women’s rights 
within the family.2? Collaborating with Jeanne Schmahl and her political 
association, L-Avant Courriére (The Forerunner), they would secure wom- 
en’s right to serve as witnesses in civil acts (1897) and grant wives control 
over their earned incomes (1907).!°9 These modest reforms were important 
advances in the process of dismantling married women’s legal inequality. 
Moreover, Chauvin’s use of her legal expertise and authority for the pur- 
poses of legal reform demonstrated the political utility of women’s educa- 
tion in a republican society. 
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The tradition of the politically engaged female lawyer (avocate engagée) 
that originated with Chauvin was embraced by other pioneers who also 
saw the value of representing women’s interests through social and political 
means. Maria Vérone (1874-1938) was the major exemplar of this tendency. 
Before joining the bar association, Vérone had worked as a public school 
assistant teacher and then as a journalist for a variety of Parisian newspa- 
pers.!0! She wrote on legal topics for the all-women’s paper La Fronde under 
the pseudonym “Thémis,” Greek goddess of good counsel. As an editor of 
Le Droit des femmes, Vérone had a special platform from which to engage 
the public. Her participation as a journalist was influential in an era when, as 
Evelyne Sullerot put it, “feminism was so combative, its organs of the press 
so numerous, and its journalists so prolific that none could ignore it.” 10 

Vérone gained a considerable reputation as an activist lawyer in the first 
years of her career by arguing an antimilitarism case (1907) and defending 
women’s right to run for election (1908). In this latter case, Vérone argued 
on behalf of Jeanne Laloé, a candidate for municipal office in Paris. Laloé 
was put up as a publicity stunt for the newspaper, Le Matin, where she 
worked as a reporter. Yet Laloé’s campaign became politically important 
as Vérone advocated for women’s right to run for elections, to cast ballots, 
and to use public property for political assemblies.!% In the end, Vérone 
succeeded by facilitating the first electoral campaign of a female candidate 
in twentieth-century France. 

Vérone came to the women’s rights movement through her political asso- 
ciations with free thinkers and mutualists.!°4 She joined the influential French 
Women’s Rights League (LFDF), first as the general secretary under the presi- 
dency of teacher and feminist Maria Bonnevial (1841-1918), and then became 
LFDF president upon Bonnevial’s death. Vérone served as LFDF president for 
two decades to advocate for women’s rights. Before 1918, her most important 
contribution to the transformation of the judiciary was her campaign, with 
LFDF, to create the juvenile court system for France.!5 Through the Interna- 
tional Council of Women (ICW), her work took an international turn, and 
she would lead the League of Nations Women’s Consultative Committee on 
Nationality in the 1930s and compose reports to advise officials, notably on 
creating an universal law governing married women’s nationality rights. !6 

In their feminist jurisprudence, avocates engaged with discourses on gen- 
der particularly by refuting the premise of women’s incapacity. When Vérone 
represented a young woman accused of counterfeiting coins, for example, 
she argued that the state itself was to blame for creating the wretched socio- 
economic conditions that impoverished the underclass, including her client. 
The right to vote, Vérone insisted, would give disadvantaged women the 
Opportunity to voice their needs and assert a stake in their nation’s future.!°7 
Vérone also advocated for single mothers by reprimanding the state for its 
inadequate assistance to indigent women and children and encouraging 
women to take pride in their autonomous maternal skills under the difficult 
circumstances imposed by single motherhood.!°8 
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Female lawyers came to represent the paradigmatic modern women or 
éclaireuses in popular French culture. The éclaireuse, as playwright Mau- 
rice Donnay termed her, was “a woman who prepares the path for other 
women to follow in view of a larger movement, in this play, the feminist 
movement.” !99 In a 1913 event featuring the “vrai éclaireuses,” Vérone and 
Grinberg were invited to represent real attorneys’ experiences.!!9 Female 
lawyers continued to be important authorities on feminist thought and func- 
tioned as representatives of women’s modern experiences. After the First 
World War, several lawyers wrote long-running newspaper columns that 
publicized potential changes to legal codes and legislation, articles that func- 
tioned as an “everywoman’s guide” to family and civil law. Their purpose 
was to help average women gain a sense of how their legal status shaped 
their opportunities and the circumstances of their lives and to keep readers 
informed about the women’s rights movement.!!! 

The political campaign to reform the civil code to abrogate those ele- 
ments that “incapacitated” adult women in civil terms upon marriage gained 
strength during the interwar years. In 1924, feminists succeeded in catalyzing 
the creation of an extraparliamentary commission to rewrite the civil code 
on married women’s rights. Eminent lawyers, judges, and jurists served in 
the group, which included Kraemer-Bach and Grinberg (but excluded 
Vérone for reasons not yet known). The resulting commission, associated 
with Minister of Justice René Renoult (1867-1946), attempted to overturn 
married women’s inequality from the inside. On the commission, avo- 
cates and their allies in the women’s rights movement criticized the sta- 
tus of women under the civil code and constitution to promote a vision of 
women’s citizenship that recognized their social role as wives and mothers, 
which served to justify women’s rights to individual liberties. By 1932, the 
commission presented draft legislation that proposed the modification of 
seventy-one articles of the civil code and the abrogation of twenty-four oth- 
ers to restore to wives their civil capacity.!1* Their recommendations went 
to the National Assembly, where the political process eviscerated the origi- 
nal proposals. The resulting legislation finally passed in 1938 made only 
minor changes to women’s rights. Although the requirement of wives’ obe- 
dience in Article 213 was eliminated, the male head-of-household structure 
remained intact. Symbolic progress was achieved, but feminists continued to 
campaign for comprehensive reforms. 

During this political movement to alter the code affecting women, female 
lawyers attempted to disrupt social passivity regarding gender relations. 
International law expert Marcelle Kraemer-Bach encouraged women to con- 
ceive of themselves as an oppressed class with potential for political rebel- 
lion. Writing in ways that echoed Abbé Siéyes’s revolutionary document, 
“What is the Third Estate?” (1789), Kraemer-Bach asked: “Apart from 
the specialists, which woman understands the principles of the law? None! 
Who are the women interested in knowing the law? All! All women with- 
out exception: Mothers and wives, unmarried women and female citizens 
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(citoyennes|, all working women, [whether] bureaucrats and employees, 
teachers and workers, industrialists and businesswomen, artists and liberal 
professionals, proprietors, renters, the financially independent. . . . Igno- 
rance of law and jurisprudence is often the cause of ruin.”!!3 Kraemer-Bach 
was a prolific writer and popular speaker, and she started her own news- 
paper, L’Information féminine, on women’s legal topics to fill the void in 
women’s knowledge. The popular appeal of such legal questions, however, 
was limited for a population confronted at every turn by inequality, dis- 
tracted by consumer culture, and strained by economic vicissitudes. 

Feminist jurists and lawyers understood the law as a reflection of social 
customs and the means through which the doctrine of gender inequality had 
been legitimized. To reach the public with their message of code reform, 
avocates translated abstract notions into terms of lived experiences. To pro- 
test married women’s civil incapacity, they emphasized the consequences 
of women’s inequalities when wives must demonstrate spousal authoriza- 
tion to work, to make contracts, to open bank accounts, and to apply for 
passports. In an increasingly mobile economy, they underscored the ways in 
which married women’s civil autonomy was hobbled in the event of spousal 
absence. Avocates publicized cases where women’s ability to act on behalf 
of their families—such as traveling to aid a sick child or husband—was 
hampered, or denied, by the exigencies of their civil incapacity. In her text 
The Legal Inequalities between Man and Woman (1927), Kraemer-Bach 
argued for the abolition of the civil code articles requiring female subordi- 
nation in marriage in order to permit married women the same social rights 
as men, such as the right “to travel and work freely, as a man does,” but 
also to permit her authority over the children, the domicile, and her earned 
income.!!4 Despite small advances for women, such as the 1907 law grant- 
ing married women property authority over their salaries, the assumption 
that husbands could or should control all aspects of decision making for 
his wife and children persisted. In a polemical essay, Kraemer-Bach argued 
that contemporary women already rejected the “protections” offered by the 
marital law articles of the civil code and demanded their “liberty.” More- 
over, she observed that regarding women’s rights, “The laws lagged behind 
life’s requirements and must be put in accord with mores.” !!5 Kraemer-Bach 
and others publicized cases of harm to husbands when wives were unable 
to function independently in what was a shrewd strategy that deployed 
women’s familial role (that is, service to others) to argue for women’s civil 
autonomy, !!6 

At the same time that these avocates argued for the improvement of 
women’s rights within France and its overseas empire, they also partici- 
pated in the rise of the internationalist movement. The League of Nations 
provided activist lawyers with new opportunities to push for women’s rights 
through international agreements. In the interwar years, activists worked on 
specific projects, such as establishing equal pay for equal work in principle, 
abolishing human trafficking and government-regulated prostitution, aiding 


142 Sara L. Kimble 


economically vulnerable children, and securing independent nationality for 
married women under international law. As Carol Miller noted, access to 
the international delegates in Geneva was seen as the “key to equality.” !!7 
Among the most important campaigns of the interwar years was the right of 
married women to their own nationality, a concern of an increasing number 
of women due to the upheavals of the war and its aftermath, when migra- 
tions and international marriages increased.'!8 

The question of married women’s nationality rights was not new; it 
had been placed on the platform of the French Women’s Rights League 
in 1878.19 Since 1900, the ICW debated how to address the problem of 
nationality, but they stumbled over the intractable problem of the conflict of 
laws.!29 Linda Kerber has illustrated that influential international legal com- 
munities failed to address the inconsistencies across nations that could result 
in such problems as women’s statelessness, their involuntary expatriation, 
the possibility of double nationality, and other denials of rights.!2' The First 
World War exacerbated the situation. Scottish barrister Chrystal Macmillan 
(1872-1932) asserted that “it is insulting toa woman to assume that she can 
transfer her allegiance without her consent.” !?7 She campaigned from 1917 
for an international solution to protect women’s rights to their nationality. 
Individual nations, including the United States (1922) and France (1927), 
reformed their nationality laws, but inconsistencies remained. 

Women’s associations recognized both the importance of engaging in 
international law debates and that the average activist was not necessar- 
ily suited for the task. The International Federation of University Women 
(IFUW) declared that “lawyers of each national federation” should weigh 
in on the nationality question.!23 Female lawyers from Europe an countries 
and the United States demanded to speak to delegates at the 1930 The Hague 
Codification of International Law conference.!*4 When lawyers Macmillan, 
Vérone, and the National Women’s Party’s Doris Stevens finally secured the 
opportunity to speak to The Hague delegates, they emphasized that nation- 
ality was a fundamental human right for women as well as men. Vérone 
requested that the delegates endorse equality in nationality law to “prove that 
woman is no longer a chattel which the owner may dispose of as he thinks 
best, but a human being who, like a man, is entitled to justice, freedom, inde- 
pendence, and I would say, the primary right of the human being: the right 
to a fatherland.”!*5 Despite women’s passionate arguments, the delegates 
ultimately agreed only to encourage nations to study the possibility of intro- 
ducing “the principle of equality of the sexes in matters of nationality.” !*° 

This work on women’s nationality continued with the historic and unprec- 
edented creation of the League of Nations’ Women’s Consultative Committee 
on Nationality.!2” The sixteen-member Consultative Committee made rec- 
ommendations to the League’s Committee of Experts. The reports, written 
largely by Vérone, urged that “the principle of equality must be laid down in 
international legislation.” !28 Reinforcing this message, FIFCJ lawyers Mar- 
celle Renson (1894-1988, Belgium) and Kraemer-Bach collaborated on a 
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landmark study, Le Régime matrimonial des époux dont la nationalité est 
différente (Matrimonial Law for Spouses of Different Nationalities), where 
they argued for a universal code of private law as a solution to the prob- 
lem of married women’s nationality status.!2? While their solution was radi- 
cal and support for women’s autonomy was still a minority position, these 
women were part of a broader conversation about using global governance 
to provide legal protections for individuals. Women’s access to the League 
mattered, as they voiced their priorities to this multinational body and found 
there some allies—even if not always from their own countrymen. The 
League was important because, as Susan Pedersen notes, it was part of “the 
shifting boundaries between state power and international authority in this 
period.” !39 As a result of women’s actions, League members were convinced 
that women’s position in society could be construed “as a problem for inter- 
national attention” forever disrupting “the notion that the status of women 
was a purely ‘national’ issue.”!3! Many years later, and after many setbacks, 
Renson and Kraemer-Bach’s efforts were credited with advancing the ground- 
work for eventual reform achieved by the UN Convention on the Nationality 
of Married Women, ratified on January 29, 1957, and effective on August 11, 
1958.13 


Conclusion and Continuities 


The tactics employed by French feminist lawyers in the early twentieth cen- 
tury included the use of the courts, political organizing, raising of public 
awareness of gender inequality through the press and testimonials, and par- 
ticipation in official commissions. Their methods included lobbying officials 
from within professional and political associations, disseminating knowl- 
edge to the public, engaging in persuasive campaigns, and working on polit- 
ically tinged trials. Forward thinking female jurists and lawyers contributed 
to significant legal reforms, including: women’s right to bear witness in civil 
affairs (1897), admission of women to the bar (1900), married women’s 
control over their salaries (1907), the creation of the juvenile courts (1912), 
the decriminalization of paternity suits (1912), married women’s nationality 
rights (1927), the revision of married women’s civil rights (1938), women’s 
right to vote (1944), and women’s right to serve in the judiciary (1946). 
Integral to these campaigns, and their related political engagement, was the 
articulation of feminist jurisprudence that contributed egalitarian language 
and rationales for the reforms. All of this was a product of the vibrancy of 
the women’s rights movement and the culture of the bar that fostered con- 
nections to political life. While such efforts did encounter resistance, this 
fact should not eclipse the value of the struggle for equality. 

This research illustrates ways in which the history of women’s involve- 
ment in the legal profession in France during the early twentieth century 
Was interwoven with the history of the women’s rights movement. The 
entrances of women into the French legal profession in 1900 and later into 
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the judiciary in 1946 were part and parcel of the larger advancement of 
gender equality in France. While excluded from formal political rights, 
female lawyers defended the rights of others. Indeed, activist female lawyers 
pinned down precise elements of law and legislation to determine the ways 
in which it caused harm and proposed means to alleviate the inequality that 
such legal structures engendered. Feminist lawyers envisioned and sought 
to secure the incorporation of women into all aspects of society on equal 
terms—whether in education, employment, the family, political realms, 
legal institutions, or processes. At the same time, these republican militants 
sought social harmony. Vérone, for one, wanted men and women to work 
together: “It is not the battle of the sexes, but their collaboration that our 
feminism desires.” !33 Indeed, her association for women’s rights, LFDF, 
was not a segregated one. Vérone’s second husband, Georges Lhermitte 
(d. 1943), demonstrated his advocacy for women’s rights by writing for her 
paper, Le Droit des femmes, and serving as the association’s president after 
her death in 1938.134 

Recently, the public has begun to recognize these feminist lawyers as 
humanists whose legacy represents the best of the democratic tradition. In 
2006, the Paris city council chose to rename a street for Vérone to honor 
her promotion of “human rights.” !35 Commemorations in the form of street 
signs, the renaming of public school buildings, and plaques installed in other 
French cities recognize other female attorneys, including Chauvin, Dilhan, 
and Cormier.36 These public acknowledgements signal a broader shift in 
the valuation of women’s history that has spread from academia into popu- 
lar culture and indicate ways in which women’s history is in the process of 
being reclaimed for the future of France. 
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Introduction 


The phenomenon of women participating in the justice system is relatively 
recent in most western countries. In Belgium, women’s access to the courts 
was achieved only in 1948, after decades of fierce discussion and negotia- 
tion concerning the specificity and legitimacy of women’s possible role in the 
judicial process. Today, women represent half of the entrants into the legal 
profession and half of the law students in most European universities. There 
is no longer any doubt about the added value of women’s representation 
within the judiciary: since they adopt a woman's perspective, the reasoning 
often goes, women will make decisions that are meaningful and acceptable 
to all, women included. Many scholars do indeed believe that women in 
law offer a distinctive contribution and that women’s voices differ from 
those of men in that their ethic is one of care as opposed to a male ethic 
of justice. In this, the majority of authors agree with the thesis of Carol 
Gilligan, the American apologist of difference feminism.’ Apart from their 
greater sensitivity to, and advocacy of, for example, human rights and youth 
protection, women seem inclined to promote fundamental justice. Research 
suggests that women do tend to choose a more interdisciplinary approach, 
avoiding the rigid application of universal rules and doctrinal notions. Yet 
opinion does remain divided as to the question of whether female lawyers 
and judges really do think and act differently than men.” Less ambiguous is 
the fact that barriers to actual equality for women in the law still exist. In 
most European countries, for example, there is a more or less pronounced 
glass ceiling that limits women’s access to top judicial careers, the high- 
est and most authoritative positions in the judiciary, such as magistrates in 
appeal courts or first chairmen or presidents of courts: here the figures—a 
ratio of about 1:5 in Belgium and throughout Europe—speak for them- 
selves.? Formal equality in the judiciary was reached in 1948 when Belgian 
female jurists gained access to the courts, but their entrance did not elimi- 
nate (sometimes self-imposed) gender stereotypical reasoning that still per- 
sists. Real equality between men and women in the legal world has not yet 
been completely reached; an historical perspective of the problem allows us 
to identify and contextualize the reasons. 
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This chapter assesses the historical trajectory of women’s access to the 
legal profession in Belgium, revealing both the successes and the roots 
of present-day barriers to gender equality in legal careers, specifically to 
careers in the judiciary. Belgian women were granted access to the bar by 
law in 1922 but were denied admission to the judiciary until after the Sec- 
ond World War. In Belgium, as elsewhere in Europe, both these professions 
were historically reserved for men. The structure of these professions and 
their deontology were developed without taking into account female per- 
spectives on justice. The culture of these professions was thus implicitly 
constructed around the image of the married man who was fully dedicated 
to his public function, while his wife was in charge of the family-related and 
household duties. These characteristics were “naturalized” in the course 
of the nineteenth and twentieth centuries. The masculine identity revolved 
around strength and reason—only men were intended to assume public 
responsibilities—while women, emotional as they were and utterly lacking 
self-control, were confined to domesticity.’ 

These gender stereotypes determined the functioning and the percep- 
tion of the Belgian judicial apparatus. And also the law itself has always 
influenced the social relations between the sexes by legitimizing prejudiced 
cultural attitudes and justifying unequal practices.° Here lies an essentially 
major contradiction: justice, as a central pillar of democracy, appeals to the 
ideal of an egalitarian society, at least as it concerns equality before the law. 
But in practice, the gender-difference factor has always counted and has 
led to gender discrimination. Opposing this, organized feminist resistance 
has grown since the end of the nineteenth century. Feminists questioned 
anti-women legislation and the “traditional” sex roles. The battle for access 
to the legal profession was important to them, not least because profes- 
sional opportunities with a major symbolic value in the public sphere were 
at stake. 

In the historical development toward greater equality between women 
and men in the judicial field in Belgium, individual women and men who 
first questioned the male monopoly of the judicial professions often took 
the initiative.© Their campaigns for state intervention in favour of a more 
women-friendly legal system concentrated at two key moments during the 
twentieth century: in the early years during the first quarter of the century 
and again after the Second World War. Both phases took place against a 
background of social democratization and changing ideas about the public 
and private spheres. From the end of the nineteenth century on, a small but 
growing number of women stepped into the public sphere and were increas- 
ingly likely to attend university, study law, enter the labour market, and 
demand access to the legal profession. This did not occur “automatically” 
or “naturally”: the history of these women’s access shows to what extent 
the women’s movement played an important role in that process. It was the 
result of a battle in which two fundamentally different images of society 
(that reached well beyond the judicial world) stood against one another. 
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These ideological debates and worldviews are analyzed in this chapter. 
Sources for exploring these questions are numerous and rich. I drew on the 
words of men and women in parliamentary debates proceedings (Annales 
parlementaires), literature on the administration of justice, as well as writings 
on Belgian feminists engaged at the national and international levels. Both 
the men’s arguments on the basis of which women were denied access are 
discussed in this chapter, as well as the arguments and strategies that were 
used and are still being used by pro-feminist reformers. Although Belgium is 
a “bi-cultural” country, with a French speaking population in the south and 
a Dutch (or Flemish) speaking population in the north, most of the action on 
this question was centred in Brussels and writings were published in French. 

The Flemish political figures participating in these debates were uncom- 
mon for several reasons. Flanders was largely Catholic and conservative 
toward gender relations in society. Furthermore, its politicians for the 
majority identified themselves with the ruling parties that were dominantly 
French speaking at that time. Public life everywhere, and especially in Brus- 
sels, almost exclusively ran in French. Only at the end of the nineteenth 
century was a modest start made in organizing the law, administration, and 
higher education in Dutch, too, and this under the pressure of a growing 
Flemish movement. From 1930 onwards, the state university of Ghent was 
the first to offer (law) degrees exclusively in Dutch; the private universities 
of Louvain and Brussels would in the long run also offer courses in Dutch, 
but they remained predominantly French speaking until 1968-1969, when 
both of them split into two autonomous Flemish universities. Within the 
Belgian state, the centre of political and intellectual power resided in Brus- 
sels, where the freethinking Université libre de Bruxelles—counterpart of 
the Université Catholic de Louvain—played an important part. The Univer- 
sité libre de Bruxelles was the first university in Belgium to open its door for 
women. Here also lay a centre of Belgian feminism that was predominantly 
supported by the liberal movement. 

A first phase in the antidiscrimination movement aimed at justice and the 
law from the end of the nineteenth century on was focused on access to the 
bar. When Belgian female lawyers were finally granted this right in 1922, 
they soon demanded also—as Sara L. Kimble has phrased it—the “right to 
judge.”” They found allies in the reformers of youth law who advocated the 
presence of female professionals with a so-called natural caring function in 
everything involving the protection of minors. These early pleas for a gen- 
eral access to the judiciary were, however, thwarted by the argument that all 
women were unfit to deliver a judgment because of their legal and political 
incapacity. After the Second World War, new campaigns began for equal 
rights between men and women in the labour market as well as on the politi- 
cal level. Just as has been demonstrated by Kimble for France, in Belgium, 
too, the strong historical relation that existed between political rights for 
women and their access to the judiciary meant that women could only gain 
access when they also gained the right to vote.8 Even so, the feminization 


Women and the Courts in Twentieth-Century Belgium 155 


of justice was not yet completed, as the promotion of women to the high- 
est official functions continued to be problematic throughout the twentieth 
century. That is why the last part of this contribution discusses the quota 
regulations that have been proposed during the last ten years and that aim 
at a fair representation of both women and men in Belgium’s highest courts. 
The different phases on the road to equality within the Belgian judiciary will 
be chronologically treated below. 


Portia Ante Portas: Popelin before 
the Closed Doors of the Bar 


Marie Popelin (1846-1913) caused the first breach in the masculine judi- 
cial establishment, running from the courts of first instance to the Court 
of Cassation. Belgium’s justice system is organised as a pyramid based on 
the justice of the peace courts, the courts of first instance, labour courts, 
and commercial courts at the lowest level. The higher courts consist of five 
courts of appeal, where judges debate the grounds of a case for a second 
time. The court of highest instance in Belgium is the Court of Cassation, 
which is the court of last resort in Belgium and whose jurisdiction and pow- 
ers are similar to those of its French counterpart: appeal to the Court of 
Cassation is only possible against judgments against which no ordinary 
appeal is possible anymore. The Court of Cassation can only confirm these 
judgments or annul them; it is responsible for verifying the interpretation 
of the law, but it does not re-examine the facts of a case. As well as the 
usual law courts and courts of appeal, there are two other legal panels that 
have a supervisory role: the Council of State and the Court of Arbitration. 
The 1948-established Council of State is responsible for suspending and 
annulling administrative acts—individual and statutory—that are contrary 
to the legal rules in force. The Constitutional Court owes its existence to 
the development of the Belgian unitary state into a federal state since 1970, 
where the legislative power is divided between the federation and the fed- 
erated regions, each with legislative bodies. The 1984-established Court 
of Arbitration, later renamed Constitutional Court, was given the task of 
demarcating the boundaries of each legislative authority and of reviewing, 
the division of competences between them. 

During Marie Popelin’s lifetime, Belgium was still a unitary state where 
French was dominant in law, politics, and intellectual life. And in Belgium’s 
capital of Brussels, the Université libre de Bruxelles would often serve as a 
pioneer in the field of human rights and fundamental rights: obviously in its 
resistance against the German occupier during the Second World War and 
also in relation to women’s rights from the nineteenth century onwards. 
From the moment it opened its doors to women in 1876, the Université libre 
de Bruxelles would always be the university in Belgium with the highest 
number of female students, most of them from the petty bourgeoisie (teach- 
ers and civil servants). 
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Popelin, who was initially a teacher in Brussels, decided at the age of 
thirty-seven to study law at the Université libre de Bruxelles. In 1888, Pope- 
lin became the first Belgian woman to earn a degree in law. However, when 
she applied to register with the male-controlled bar association, her request 
was refused.? In theory, there was no law preventing women from taking 
their place at the bar (nor in the judiciary), but in practice, the exclusion of 
women was a tradition in almost all European countries. The declaration 
in the 1831 Belgian Constitution that “Belgians are equal before the law” 
nevertheless logically required that these offices should be accessible to all 
those who, without distinction of sex, met the conditions expressly set out 
in the law; the exclusion of Belgian women from the legal profession was 
thus founded on the gap that existed between the spirit of the law and its 
interpretation, as would be pointed out repeatedly by feminist parliamen- 
tarians during the 1946-1948 parliamentary debates on women’s access to 
the judiciary, during which the Popelin case was invoked.!° Following a 
decision in the Brussels Appeals Court in 1888, Popelin took her case to the 
Court of Cassation. But this court also rejected the admission of female law- 
yers. The judges argued that women were not fit to exercise the profession 
“because of their innate frailty, the fact that they had to be protected, the 
demands of motherhood and the education that they have to give to their 
children; because of their household duties, they are not properly adjusted 
to the specific demands of the bar and its constraints.”!! During the Popelin 
trials, there were repeated references to the incapacity of women—married 
women specifically—and a woman’s submission to her husband following 
marriage: these arguments were also used against (the unmarried) Popelin. 
Women’s incapacity was not only situated on the legal level, but also on the 
political level, as they had no voting rights. Both these aspects were closely 
linked to one another, as opponents argued that, no matter how, women 
should be excluded from the legal profession as long as they were not politi- 
cally emancipated, i.e., not citizens in the political sense. !* 

Women remained excluded, but Popelin did not give up and continued the 
fight for equal rights. In this, she enjoyed the support of a Brussels lawyer of 
Jewish origin, Louis Frank (1864-1917), a university companion of Popelin 
and later the author of a book (first published in 1888 as a brochure) on the 
discrimination encountered by female lawyers: La femme-avocat: exposé 
historique et critique de la question (1898). This work was preceded by his 
Essai sur la condition politique de la femme (1892) and by Le grand caté- 
chisme de la femme (1894).}3 Frank entered at length into the subject of the 
purported and the civil incapacity of women, and during the academic year 
1884-1895, he also lectured “sur la législation feminine” at the Université 
libre de Bruxelles. Frank was an inspirational force behind the middle-class 
feminism of the day, and around the turn of the century, he conducted a 
wide correspondence with fellow supporters of advanced women’s rights: 
male and female activists, suffragettes, publishers of women’s journals, and 
female lawyers all over the world.!4 La femme-avocat provides an insight 
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‘nto the status of women with regard to the legal professions at the end of 
the nineteenth century; it was a call for legal reforms that would achieve 
equal rights for women. Frank’s book contains a comprehensive account 
of the evolution of this legal and social status in the principles of civil law 
(including Ancient Greek and Roman law), in common law in the period 
preceding the French Revolution, and finally, of the acknowledgement in 
revolutionary France in 1791, that everybody, without distinction, should 
be able to pursue the profession of his or her choice. In his arguments for 
permitting women access to the bar, Frank emphasized that in the Civil 
code women are not explicitly excluded from legal practice, which he said 
should be interpreted as de facto consent.!> The second edition of Frank’s 
book was also intended as a polemic in support of the French lawyer Jeanne 
Chauvin (1862-1926), who took her demand for the right to take the law- 
yer’s oath to a Parisian court in 1897. Chauvin was thus the first woman in 
France to contest the exclusively masculine character of the bar through the 
courts with success. The French legislature finally enabled women to join 
the bar in 1900. In this achievement, Chauvin’s contact with influential male 
colleagues—jurists—had been crucial. It was through the intervention of 
sympathetic members of parliament and influential deputies and senators, 
such as Raymond Léon Poincaré, Léon Bourgeois, and René Viviani, that 
the legal profession was opened to women. The defenders developed the 
mentality that began to take hold in France in the wake of the Dreyfus affair, 
to the effect that radical changes in French society were needed and that 
women’s rights were a crucial element. The political context of the Third 
Republic allowed more state intervention in favour of more professional 
opportunities for women.!® 

Chauvin succeeded in using her professional legitimacy as a female lawyer 
to aid the struggle for equal rights through her work in women’s associations 
and networks as well as through publications and lectures.!” Hopes were high 
that her case would convince the Belgian legislators to open the profession 
to women there, too. Because of the great similarity between both countries 
in politics and in the field of law, Frank assumed that the French example 
would have repercussions in Belgium and that Popelin would thus stand a 
new chance—already his first edition of La femme-avocat had come out in 
support of Popelin. A bill was introduced to that effect in 1901 by socialist 
and liberal parliamentarians in the Belgian Parliament, in which the French 
example was extensively cited,!8 but minds had not yet evolved in that direc- 
tion and the proposal was defeated. That the French legislature passed a law 
allowing women such as Jeanne Chauvin to practice law while the Belgian leg- 
islature did not follow suit for Popelin has everything to do with their respec- 
tive composition at the time. In the wake of conflicts over the introduction of 
secular elementary schools around 1880, the Catholic conservative party held 
an unbroken legislative majority in Belgium until after World War I. 

Thus, Belgian women with law degrees at the beginning, of the twentieth 
century would continue to work on the periphery of the legal profession 
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without having a fully-fledged statute or access to the bar. Popelin exercised 
the profession of lawyer but without the possibility to plead in court. In an 
1894 interview with the journal La Réforme, she stated, “There has to be 
a place for women at the bar; as a proof of this I can cite the number of 
women who came to me for advice or for an intervention, although they 
know I am not authorised to plead.” !? Popelin possessed her own law office 
at her family’s house, where she acted as legal advisor to many women 
but was not allowed to bear the official title. As a result of this continuing 
injustice, some Belgian female jurists would shift their attention to the inter- 
national women’s movement for equal rights. 

The legal tug of war surrounding Marie Popelin was a turning point in 
the Belgian feminist movement. The case received enormous press public- 
ity; public opinion was aroused, and Popelin subsequently developed much 
greater interest in all facets of women’s emancipation.”° The Popelin affair 
had made it clear that more was needed than education and training in order 
to remove the existing inequalities between women and men; in particular, 
women’s access to the legal profession and to the parliamentary system were 
necessary to improve legal rights for women. 

In response to this new awareness, various new organizations of a 
middle-class feminist nature and from different political tendencies were 
founded from the end of the nineteenth century on. The first one to be cre- 
ated was the Ligue belge du droit des femmes, of which Popelin served as 
the president. Together with Louis Frank, she founded it in a classroom of 
the Université libre de Bruxelles in 1892. This was the first feminist orga- 
nization in Belgium. Over the years, it would have about three hundred 
members. The Ligue’s program contained three main demands: to abolish 
the principle of husband’s authority and to achieve legal parity between 
husband and wife within marriage; to grant women the right of access to 
all professions, positions, and employments; and to allow women to par- 
ticipate in the management and settlement of public affairs. On the occa- 
sion of her first international feminist congress (from which other Belgian 
women remained absent), it became clear to Popelin and the other Ligue 
members to what degree Belgian feminist organizations were divided and 
thus inefficient. From then on, their goal was to achieve unity between the 
different feminist organizations by following a well-defined program. After 
various attempts, the National Council of Belgian Women (NCBW) was 
finally created in 1905, and quickly affiliated with the ICW. Popelin acted 
as its president and secretary until she died. Under Popelin’s guidance, the 
National Council of Women put forward various legislative initiatives and 
participated in the surveys and activities of the International Council of 
Women (founded in 1888).2! 

Up until World War I, these Belgian feminists would assist in the intro- 
duction of a series of different laws that would improve women’s position in 
the law; all were based on the NCBW’s preparatory legal work. Popelin also 
succeeded in winning over male politicians to her cause: besides Louis Frank, 
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these were notably socialist lawyers Henri La Fontaine and the then newly 
graduated Emile Vandervelde, later one of Belgium’s foremost socialist lead- 
ers (he became the first member of the Belgian Labour Party to serve as a 
Minister). Both were co-founders of the Ligue belge du droit des femmes. 
After the war ended, Vandervelde would submit the bill that formed the 
basis of the law of November 7, 1922, which, after decades of struggle and 
polemics, gave women the right to exercise the legal profession.?2 


A Changing State of Mind in the 1920s 


Originally, in 1901, Vandervelde, together with parliamentarians Hector 
Denis, Georges Hubin, and Paul Janson, had introduced such a bill in the 
Belgian Parliament.?3 A verbal dispute between proponents and opponents 
had followed in the Journal des Tribunaux, during which Henri La Fontaine 
called on the Fédération des Avocats belges to support this bill. Upon his 
call, some Belgian lawyers did indicate their support for women’s access 
to the bar.24 In parliament, however, the opponents were in the major- 
ity. In successive parliamentary committees, the proposal was stalled and 
eventually rejected in 1912. Hoping for a more favourable mental climate, 
Vandervelde would wait another eight years before re-introducing his pro- 
posal, this time in his capacity as Minister of Justice. In his text, he referred 
to the law of May 15, 1910 (introduced in 1901 by Hector Denis) that had 
created the possibility for women to vote and to sit in labour courts, and 
which, according to Vandervelde, annulled the legal objections to wom- 
en’s access. To appease opponents, he kept in his proposal the provision 
that married women needed the consent of their husbands to practice as a 
lawyer. Moreover, he stated that only a small group of women—well-to-do 
daughters of the bourgeoisie—would enjoy the opening up of the legal pro- 
fession to women. They would thus hardly compete with their much more 
numerous male colleagues. After the debate in parliament, the proposal was 
almost unanimously accepted by a legislature in which Belgian socialists 
were now (since 1919) well represented.*5 After the granting of voting rights 
in local elections to women one year earlier, this law suited the broader 
reform movement (of which justice formed a part), which sought to offer a 
solution to the diverse social problems arising in Belgian society at the time. 
Popelin and other feminists had created the conditions for change by forc- 
ing the legal profession to make explicit the reasons for excluding women. 

hus, women’s access to the legal professions ultimately became a problem 
that had to be resolved in law. 

After 1922, female lawyers in Belgium were able to join the bar and 
argue a case in court. Yet even by the 1950s, only half of the Belgian women 
with law degrees—about ten times fewer than the men—actually pursued 
a career in the legal profession. As lawyers, they were often subcontracted 
to male lawyers, preparing their cases as clerks and doing secretarial work, 
or they acted as legal advisers for female clients on matters of marriage and 
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divorce.2® In addition, the doors to the courts and the judiciary remained 
closed to them. In the 1920s and 1930s, women’s access to the judiciary 
was requested by feminists and others involved in the protection of minors 
because their “ethics of care” approach to juvenile justice and/or social 
work meant that women “naturally” demonstrated the “maternal” skills 
or “feminine” competency needed in the field. In 1912, when Belgium had 
adopted the country’s first law on child protection, the opening of the juve- 
nile judge position to women had not yet been discussed. Those new judges 
would be recruited from magistrates in office, who at that time were all 
men. Notwithstanding intensive lobby work, the proponents of women’s 
access had to wait until 1935, when a socialist minister of justice created 
a commission to study the ways women could contribute to the domain of 
youth protection. Under the presidency of the juvenile court judge Paul Wets, 
the feminists Paule Lamy, Marcelle Renson, and Jeanne Vandervelde were 
seated in the commission next to several male lawyers and Aimée Racine, 
a female lawyer who specialized in juvenile delinquency. After two years of 
deliberation, the commission presented a proposal that supported women’s 
access to juvenile courts. The National Council of Women, of which some 
members were seated in the youth protection commission, insisted that the 
minister of justice introduce that very year a law to create a female police 
corps as well as to grant women access to courts of law (they could already 
sit in the labour courts). However, after several cabinet reshuffles, the Cath- 
olic Charles du Bus de Warnaffe shot down these proposals, which were 
opposed by the First Chairmen (Premier Président) of the courts of appeal 
on the grounds that women’s political incapacity was a major obstacle to 
granting them access to this public office.7” 


The Opening of the Courts to Women 


After the first wave of Belgian feminism and its achievements, new develop- 
ments in society were needed to give the struggle for women’s rights a new 
impetus. The exceptional context of the aftermath of World War II ensured 
that the principal feminist demand, that of women’s suffrage, would be 
granted in 1948.78 The opening up of the judiciary to women was an imme- 
diate consequence. On this occasion, too, activists in the women’s movement 
played an important role. As they had always done from the beginning, 
the NCBW continued to call for new legislation, based on the preparatory 
legal work of its members that would advance women’s rights. In 1945, 
the National Council of Women launched a survey asking female lawyers 
if women should be granted access to the judiciary and, if so, why. Predict- 
ably, the conclusion was that they should: many thought it simply “unjust” 
that only men could judge, especially in cases of divorce and assignment of 
guardianship of children.2? 

After World War II, Georgette Ciselet (1900-1983) played a key role in 
further opening the judicial profession to women and demanding immediate 
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voting rights. In 1923, she became the fourth woman in Belgium to take 
the oath as a lawyer, and she quickly specialized in divorce cases. In the 
1930s, on the basis of her own experience, she published her first texts on 
the discrimination against married women and the comparative study of 
law, along the lines of Louis Frank’s work thirty years earlier. She wrote the 
following: “Women have to know where they stand, what marriage does to 
them legally, what they can and cannot do in relation to political participa- 
tion, divorce, money and children.”2° In the meantime, she adhered to the 
women’s section of the liberal party and, after the war, chaired its judicial 
commission. In 1963, she left Belgian politics and became the first woman 
named to the Council of State. In the years preceding this, Ciselet had tire- 
lessly devoted herself to women’s political, social, and family rights. She was 
also a member of the board of the National Council of Women and partici- 
pated in its committee on the law, where she devoted herself to women’s 
access to the judiciary and to the notarial profession.?! 

In 1946, as a senator and the first female liberal member of the Belgian 
Parliament, Ciselet took the lead in increasing the pressure on the Minis- 
try of Justice to make changes. Within the judiciary, the main opponents 
from earlier times had given way to reformers. The then attorney general 
to the Court of Cassation, Léon Cornil, held the view that an explicit act 
of law was necessary in order to change “so long-established a custom.”*? 
Proponents repeatedly referred to France, where the law of April 11, 1946, 
granted women access to the judiciary; it was passed with minimal discus- 
sion in the National Assembly. France was the country to which Belgian 
feminists looked most often, as it had essentially the same legal system since 
the 1800s. 

The French deputy Marianne Verger, a member of the Resistance during 
World War Il who had been elected to the French Parliament, had intro- 
duced the bill that settled the question. Her text had been co-signed by 
all the female deputies, a unique event in the history of the French Parlia- 
ment.33 Women’s heroism during the war was used as an argument, Just as 
in the debates on granting women national voting rights. The same would 
happen in Belgium. The French parliamentary proceedings read as follows: 
“The good and beautiful French citoyennes who by their active patriotism 
have shown themselves dignified when sent to Ravensbriick and having suf- 
fered there tortures and the torments of the Nazi hell; those who by their 
martyrdom have equalled the well-known heroines of Antiquity legends, 
and the greatest saints of the holy script; those new saints of our country 
have bought with their agony and with their blood the right to judge and 
to render justice in name of the French people.”34 Immediately after the 
French law was passed, a first appointment to the French Court of Cassa- 
tion followed. Eight women were subsequently appointed to the courts of 
frst instance and to district courts.35 7 

Next to the arguments connected with the post-World War Il political 
context, the opening of the judiciary to women was presented in terms 
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of principal rights that were, however, always rooted in a differentialist 
approach. In Belgium, just as in France, supporters invoked the specific 
qualities of women who, “for certain matters” were “more appropriate 
than men,” as in cases of juvenile delinquency, protection of the family, 
and so on.°¢ It is true that the discourse of “women’s specificity” can be a 
double-edged sword. It functions as an argument to promote the integra- 
tion of women in the judiciary, but it can also justify the limitation of their 
competences to one specific field, as the anti-essentialist French sociologist 
of law Anne Boigeol has pointed out: once women in France had won access 
to the judiciary, they mainly targeted the bench and juvenile courts rather 
than the public prosecution service, which remained an exclusively male 
bastion for many more years. The feminization of the judiciary had indeed 
undermined the differentiation between men and women in some areas, but 
it also displaced the distinction to others. Men developed new strategies 
based on the accumulation of cultural and financial capital at a time when 
not only was the judiciary becoming feminized but also the social status of 
judges had begun to lose prestige. Boigeol also points to the phenomenon 
of the “extra-professional mobility” of judges as a part of an on-going male 
struggle to distinguish themselves in a feminizing profession.>” The greater 
involvement—which continues even today—of male judges in the intellec- 
tual arena and in public debates about the relationship between justice and 
politics can be interpreted as a strategy to distinguish themselves from the 
“junior judges.”38 Equality between women and men has been a legal fact 
since 1946, but at the same time, this feminization of the judiciary has pre- 
cipitated new forms of “distinction.”2? 

In this, Belgium followed France’s lead. As a first measure after World 
War II, it was decided in 1947 that women could appear as counsellors and 
as lawyers in the Court of Cassation. The general and complete opening of 
the judiciary to women finally took place a year later.4° A bill put forward 
by Georgette Ciselet, co-signed by the Catholic Paul Struye,*! the social- 
ist Henri Rolin,** and the communist Jean Fonteyne,*3 would provide the 
basis for the Law of February 21, 1948, which opened up all of Belgium’s 
judicial posts to women. Male champions of women’s emancipation sup- 
ported the bill. Moreover, cross-party cooperation soon led to a consensus. 
As chair of the Justice Commission in the Senate, Henri Rolin had mollified 
conservatives and the remaining supporters of traditional gender roles by 
declaring that “women’s domestic vocation would not be weakened” by 
the bill: women would continue firstly to aspire “to marriage and mother- 
hood.” However, experience showed—and Popelin probably provided an 
example—that “not all women can achieve this ambition.”44 The reasoning 
was thus, in fact, as follows: even though there were “well-founded psycho- 
logical or biological reasons” not to do so, the j udiciary should be opened to 
women on principle “since men and women were of equal value.”*5 

Discussion of the proposal in the Senate was remarkably brief. In her 
argument, Ciselet limited herself to examples from abroad. She reminded 
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conservative senators in the Catholic group of their responsibility, given the 
fact that equal treatment of the sexes had been a part of their election mani- 
festo. In the House of Representatives, Ciselet was supported by the new 
Catholic deputy and advocate Marguerite De Riemacker-Legot,*® and her 
solidarity with the women’s cause outweighed submission to the hardliners 
in the Catholic party. To Fonteyne’s argument that a modernized and, there- 
fore, female-friendly legal system was necessary to the future of democracy 
in Belgium, Justice Minister Struye added a reference to the past. Just as 
had happened in the French Parliament, he defended the bill as a “just trib- 
ute” to the role played by Belgian women during the war and the model of 
“civic virtue” they had offered. Struye expressed this as follows: “This bill 
is a just homage to the eminent role played by Belgian women, not least in 
the recent years of our troubled history, and during the tragic period of the 
occupation. It is beyond doubt that our women, from whatever category of 
the population, have given a magnificent example of civic virtue. I am quite 
convinced that they can and would exercise the virtues of the hearth and 
civic virtues side by side.”4” The liberal deputy Charles Janssens** would 
later also point to Belgian justice’s deviations in the punishment of collabo- 
ration after World War II as an argument (e.g., the inconsistencies in the 
judgments and sentences passed), urging that the appointment of female 
judges would give Belgian justice “a more honourable and human face.” 
During the debate, he noted, “Observing the sometimes disappointing way 
in which justice is delivered in our country, particularly in the matter of the 
purging of the administration, I have come to believe that if women were 
represented in the courts martial or the military court, the repression of col- 
laborators would perhaps not have led, as now, to shameful outbursts of 
public opinion.”4? 

After a near-unanimous vote in the Senate, the debate in the House of 
Representatives was much more contentious. Against the arguments of his 
fellow Catholic Riemacker-Legot, Marcel Phillipart®° consigned the pro- 
posal firmly to the wastebasket. Philippart evoked the by now conventional 
conservative Catholic resistance to female professional activities, which 
threatened to remove the wife from the home and the family. These (very) 
few opponents rehearsed “the innate moral and intellectual failings of many 
women” whose “typically feminine intuition and emotion” were the antith- 
esis of “rational logic,” “impartial judgment,” and “other male characteris- 
tics, such as self-control, tenacity and calm.”°! In his argument, Philippart 
referred extensively to a fiercely discussed speech delivered at the opening of 
the 1946 judicial year by the advocate general Delwaide, who was a leading 
member of Liége legal circles and the very incarnation of conservatism in the 
Belgian judiciary. His speech offered a classic example of gender-differential 
reasoning on the distinction between the private and public spheres. The 
exercise of judicial office was associated with a vocation comparable to that 
of the priesthood. The courts and the judiciary—“manly offices” —were a 
part of “the unmistakable masculinity of public functions.”*52 The admission 
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of women created not only the specter of competition within the service, 
but also an attack on the fundamental image of the judiciary as a “manly 
function.” A binding law admitting women was also seen as an attack on 
the independence of the profession and its powers to determine the admis- 
sibility of candidates. For some older judges like Delwaide, the admission of 
women meant the end of a gendered ideal of “professional honor.” *? By this 
time, however, these sexist and timeworn arguments represented a marginal 
opinion. The majority of members of the Belgian Parliament received such 
claims with disapproval. 

Neither Delwaide nor Philippart was able to turn the tide. The law grant- 
ing Belgian women access to the judiciary was adopted with 139 votes for 
and 19 against.°* This took place more or less contemporaneously with the 
Law of March 27, 1948, which gave women the right to vote in elections for 
the House of Representatives and the Senate. The legitimacy of women’s suf- 
frage was no longer in doubt in the political context of the liberation, when 
women’s rights made a leap forward in the global movement toward equal- 
ity, democracy, and human rights. This had the effect of neutralizing oppo- 
nents and making the vote of the laws granting women voting rights and 
access to all law courts possible. In both cases, only a minority objected. In 
both cases, the arguments had focused on the courage and patriotism of Bel- 
gian women during World War II.°* Because of the war and the role women 
had played during German occupation and in the resistance, it had become 
impossible to deny them the political rights they had demanded for so long. 
The access to professions profited from this trend toward gender justice and 
recognition of women’s competency and their sense of moral judgment.*° 

Thus from 1948 onwards, women finally held the right to judge. However, 
marital consent was still required for married women working as judges. 
This only ended with the revision of the Civil code in 1958, which in turn 
was partly the result of a bill proposed a decade earlier in the Senate by Cise- 
let to reform the existing law on reciprocal duties and rights within marriage. 
In 1946, she had introduced a proposal that intended to establish full equal- 
ity of the rights of husbands and wives. Two years later, the socialist Isabelle 
Blume once more introduced a proposal that would abolish conjugal consent 
and grant married women their full legal capacity. None of these proposals 
were immediately taken up by parliament, but they did lead to the creation in 
1948 of a commission with the responsibility to reform the system of recip- 
rocal duties and rights within marriage and regarding marital property. The 
commission’s proceedings resulted in the law of April 30, 1958 that finally 
abolished conjugal consent and the incapacity of married women.5” 


The Feminization of the Belgian Judiciary in Practice 


Less than a year after the promulgation of the law of February 21, 1948, 
Genevieve Pevtschin (1915-2002), an advocate in the Brussels commune 
de Saint-Gilles, was appointed to the Court of First Instance in Brussels.°® 
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She thus became the first female judge in Belgium. The first female pub- 
lic prosecutor did not follow until 1953. Pevtschin was the daughter of a 
Brussels businessman of Russian Jewish descent. In 1937, she completed her 
studies at the Université libre de Bruxelles, and soon afterwards, she was 
admitted to the city’s bar association. As an advocate, she was also work- 
ing for the Journal des Tribunaux. When her career was interrupted by the 
German ordinance of October 1940 concerning the removal of Jews from 
their offices and posts, she applied to join the resistance. She let it be known 
that she wanted “to do something” by way of resisting the occupier, and she 
became active in the intelligence and escape network known as “Zéro.” She 
also worked for the underground paper La Libre Belgique. In 1943, she was 
arrested by the Gestapo and taken to a military prison and two months later 
deported to Germany (the fortress at Anrath) and finally to Dachau. She was 
eventually freed in 1945 after an exhausting forced march. For her services 
to the resistance and her courage during imprisonment, she was honoured by 
the Belgian state. In April 1946, she was made an Officer of Belgium’s Order 
of the Crown, awarded a Croix de Guerre (military cross) with palms, and 
promoted to the rank of captain ARA (Agent de Renseignement et d’Action). 
For many, she personified the fact that Belgian women, as much as men, 
could be supporters and servants of the nation.°? This distinction certainly 
influenced her subsequent career. In 1946, as the first woman in the history 
of the Belgian law courts to serve as keynote speaker at the Conférence du 
Jeune Barreau de Bruxelles, she chose as her topic “Pierre Brachet and the 
Defence of Liberty,” eulogizing a young lawyer who had been killed at the 
front in the Spanish Civil War in Madrid in 1936 and who, as she put it, 
“realized that when the bell tolled for the end of the freedom in Spain, it also 
tolled for that in Belgium.”®° The Journal des Tribunaux later reported “she 
achieved greatness in the profound silence of a deeply moved audience.”°! 

Pevtschin practiced at the bar until her nomination as magistrate. While 
mainly welcomed by her superiors, she was made to work hard, six days 
a week.®? A couple of years after her appointment, Pevtschin married the 
lawyer Marcel Janssen, who had also been a member of the resistance and 
a political prisoner during World War II. During her career, Pevtschin dealt 
mainly with civil cases and especially those relating to intellectual rights at 
the Brussels Appeal Court to which she was appointed in 1973. Between 
1981 and 1985, she was president of the Second Chamber of this court. 
This was the highest level that she reached in the Belgian judiciary. While 
serving in the Brussels law courts, Pevtschin also put her legal expertise at 
the disposal of the European Commission on Human Rights, to which she 
was appointed as its first Belgian member in 1954 and as one of its very few 
female members. In 1972, she became Belgium’s expert at the European 
Council in Strasbourg and was instrumental in the establishment of the new 
Court for Human Rights.© 

For a long time, Pevtschin remained an exception at the top. For although 
there was no shortage of female law students, by 1961, there were still only 
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17 female judges (1% of the total); in 1979, there were 177, and in 1995, 
just 575 (30% of the total).°* From the start, women have, in their analysis 
of the difficulties that blocked professional mobility, emphasized the oppos- 
ing elements in the organizational structure and culture of the judicial sys- 
tem. A female public prosecutor testified, during a gender study day in the 
Belgian Senate several years ago, regarding the difficulties she had encoun- 
tered upon her nomination in the mid-1980s as the only woman and as 
youngest of the staff. Her male colleagues certainly did not welcome her; her 
ability to bear the responsibility of her function was constantly questioned, 
and she had to work twice as hard as her male colleagues. Similar stories 
came up in many testimonies. In addition to such examples of institutional 
sexism in Belgium, there was also the fact that until 1998, no gender neutral 
and objective selection procedures existed for nominations in the judiciary. 
In Belgium, unlike in France where recruitments depend on competitions, 
nominations depended on the minister of justice and were inevitably politi- 
cally coloured. 

In fact, the change in numbers only came about in the 1970s. It was not 
until 1970 that a woman first reached the level of the Court of Appeal, and 
the doors of the Court of Cassation did not open until 1975. From 177 
female magistrates in 1979 to 575 in 1995, this group grew in 2008 to 1103 
female magistrates on a total staff of 2459.°° The judiciary has gained a more 
equal gender representation in recent years—the number of female judges 
now fluctuates around 45%—but just as is the case in France too, this does 
not apply in the upper echelons of the judicial system, where a glass ceiling 
still hinders women from reaching the top jobs and decision-making posi- 
tions. At the top, the judiciary remains a male bastion. In Belgium’s higher 
courts there remains even today a striking discrepancy between the numbers 
of women and men. The number of women in comparison with that of men 
amounts today to 13% at the Court of Cassation, 25% at the Council of 
State, and in the five different appeal courts, between 15% and 35%. Of the 
264 magistrates in the appeal courts of which 94 are women, 78 of them are 
councillors and 16 are heads of chamber.*” None of them are first chairmen. 

In the lower ranks, the picture looks entirely different. Among the chair- 
men of the courts of first instance, women represent 10%, among the 
chairmen of the commercial courts 13%, and at the labour courts 33%.%8 
Women are best represented in the courts of first instance. There, they rep- 
resent almost half of the staff. For the labour courts, this number is 55%, 
and in the justice of the peace courts 31%.°? In sum, there remains a great 
gap between the appearance of equality and equality in reality. Yet, as Marie 
Popelin suggested over a century ago, the democratic nature of the institu- 
tions and the law demands a balanced representation reflecting the composi- 
tion of society. Contemporary Belgian feminists point out that without that 
balance, the unspoken impression remains that politics and justice—two 


important vectors of democracy—are, and always have been, a world of 
and for men.” 
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To increase the number of women in the Belgian higher courts, the asso- 
ciation of Christian-Democratic Women pleads for a quota, an approach 
that is supported by many female parliamentarians. The reasoning here is 
that a quota can improve a social reality that historically has been askew 
and that it can function as a crowbar to fight any form of conscious and 
unconscious discrimination. Since 2003, several bills have been introduced 
in the Belgian Senate to guarantee, by way of a quota, a balanced presence 
of men and women in the Constitutional Court, the Court of Cassation, 
the Council of State, and the appeal courts. However, none of these or the 
later proposals made it onto the agenda of the Commission of Justice, nor 
were they discussed in parliament. This lack of debate on democratic parity 
through quota in the judiciary lags behind the developments on the interna- 
tional level.”! Indeed, the International Criminal Court Statute has built in 
measures for a balanced composition in its organization. It prescribes that 
the states, in their choice for judges to compose the Court, not only have 
to respect a geographical balance and a balance between the different law 
systems and traditions in the world, but also a fair balance between men 
and women.’* 

The fact that in the Belgian judiciary there exists little support for quotas 
is also illustrated by a recent statement of the First Chairman of the Court 
of Cassation in a Belgian newspaper, saying that there are too few qualified 
female candidates for top functions since they are hindered by their family 
duties.”3 The argument that qualified women for high positions are unavail- 
able is a classic one that displaces the responsibility onto the women them- 
selves. It is certainly true that women’s distribution in the various courts 1s 
also partly the result of self-selection, as women do often target safe and 
predictable positions such as the bench and do often limit their competences 
to gender sensitive areas such as juvenile courts. Yet women, in their analy- 
sis of obstacles in their careers, do emphasize the role of opposing elements 
in the professional structure and the culture of the organization: the corpo- 
rate culture of the judiciary provides that an empty space is often filled with 
more of the same, those already present—thus, mostly men.’4 One can also 
ask why the question of “qualification” only comes up when talking about 
women. 

Proponents of positive actions agree that quotas in the judiciary are not 
only desirable for the sake of equality but also for reasons of suitability: a 
sector like the Belgian judiciary, often characterized by its rigidity and tra- 
ditionalism, cries out for change and diversity, by which additional aspects 
of a case can be taken into account. A critical mass of women can introduce 
women-sensitive (and often neglected) policy concerns such as, for instance, 
domestic violence. Advocates of quotas conclude that the absence of women 
in judicial deliberations undermines the representative character of the judi- 
cial institutions. Moreover, without respect for equal treatment and gender 
balance within its own organization, the judiciary can hardly act as a role 
model for rightfulness and social justice.”5 
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Conclusion 


The equal representation of women and men in the legal field has been pur- 
sued in various ways and with varying degrees of success. From qualified 
jurists without a fully-fledged statute or access to the bar, women evolved to 
professionals that nowadays in Belgium occupy half of the judiciary. Legal 
professions transformed from being solely men’s business to being open to 
both sexes. 

Over the years, progress was never made spontaneously but always under 
the influence of the grassroots or from outside the legal profession by bind- 
ing law. Certainly in the early days, the actions of individual women, sup- 
ported by the women’s movement, were crucial. Through the combination 
of their social position—these were independent women from the urban 
middle class—and their political engagement or feminist commitment, 
Marie Popelin, Georgette Ciselet, and Genevieve Pevtschin were pioneers in 
effecting more diversity in the masculine world of Belgian law. 

In Belgium—as in most countries—Catholic governments, public pros- 
ecution departments, and judges in place were the main obstacles to wom- 
en’s admission to judicial professions. In view of the number of judgments 
and political statements claiming that women were “unfit” to exercise 
such positions, the only road for women to achieve access lay in changing 
the legislation via parliament.”® Popelin and later Ciselet took action for 
state intervention in favour of a more women-friendly legal system. They 
achieved success by gaining the support of influential colleague-jurists and 
by involving themselves in various feminist organizations and legal commis- 
sions that acted as pressure groups on the authorities. 

Once they were granted access to the bar, women also demanded the 
right to judge. Their protest against gender discrimination in the legal field 
intrinsically encompassed the demand for equal citizenship and voting 
rights, as was illustrated by Ciselet’s commitment. Opponents experienced 
this demand as an assault on the traditional sex roles and the power bal- 
ance of social relations between men and women. They deployed the pow- 
erful argument that, without political emancipation, women could not and 
should not speak about the law. For antifeminists, it was very convenient to 
present women’s access to the judiciary as “premature,” as women did not 
yet possess voting rights. 

Nonetheless, already in the interwar period, women were, as an excep- 
tion, present in labour courts and commercial courts. What’s more, a host 
of legal experts were convinced that the absence of women, “with their 
natural maternal instincts,” would even obstruct the efficient operation of 
the newly created youth courts. Arguments in favour of women becom- 
ing judges drew on women’s specificity or gender “essentialism”—i.e., that 
women had inherent characteristics that made them better suited than men 
to work in family and juvenile courts. 
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But when women after World War II at last gained the right to judge, this 
did not happen as the recognition of their “exceptional qualities” or as the 
result of a global striving for equality. It was principally presented as a token 
of esteem for the role they had played during the war and the suffering they 
had experienced during those years. The same arguments were used, almost 
simultaneously, to grant Belgian women the right to vote in 1948. Women’s 
access to the judiciary was the result of continuous feminist activism that 
benefited from reform-minded post-war politics. Likewise, women’s access 
to the bar had indirectly profited from World War I, as this had radically 
influenced parliament’s composition: 1919 saw the introduction of the first 
socialist parliamentarians in the Belgian legislature, some of whom sym- 
pathized with the women’s cause (yet on the whole, women’s issues were 
marginalized by socialist party politics). Women in Belgium, as well as in 
France, became lawyers before they won the right the vote. That situation 
persisted for just one generation in Belgium, but for two in France. Yet in 
many countries, a strong argument against admitting women to the bar was 
that such a step meant an inevitable and essentially immediate opening of 
suffrage. No such immediate prospect existed in interwar Belgium: during 
this period, the socialist party had continued to support women’s exclusion 
from voting rights. This party feared that in predominantly Catholic Flan- 
ders women would most certainly vote for the Catholic party. 

With the 1948 law, formal equality in the courts was achieved, but in the 
following decades, the progress toward feminization of justice was excru- 
ciatingly slow, and women did not succeed in reaching the top positions in 
the same numbers as men did. In sum, the admission of women to the legal 
professions in Belgium did not indicate the final point where true equality 
could finally be achieved. In this, the Belgian example does not stand out as 
an exception in Europe where there did—and still does—seem to exist a dif- 
ference between common law and civil law in countries regarding women’s 
entry to and career progression within the judiciary. This may be due to the 
fact that, as a rule in civil law countries, success in examinations determines 
access to the judiciary. In common law countries, by contrast, judges are 
chosen from experienced legal practitioners, and in this professional vis- 
ibility, evaluations of professional achievement, and access to networks are 
of crucial weight.”” 

Yet it seems that whatever procedure is applied, there is one feature that 
remains in place: namely that stereotypical perceptions of masculinity and 
femininity continue to play an important part. It thus appears that the pro- 
gression of women to the top of the judicial structure remains a compli- 
cated problem about which opinions are divided as to causes, remedies, and 
responsibilities. If the judicial system itself appears unable to resolve this 
problematic professional flow, a task is reserved here for government and 
parliament. At least that is the strategy that had been followed more than 
one hundred years ago by Popelin and Chauvin, with eventual success. 
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7 The First Lawyers and 
Attorneys 


The Struggle for Professional 
Recognition of Women’s Rights 
in Yugoslavia (1918-1953) 


Gordana Stojakovic 


Introduction 


This chapter offers an overview of the history of the first female attor- 
neys in Yugoslavia by focusing on the life and work of Katarina Lengold- 
Marinkovié (1904-1974) and Nedeljka (Neda) Bozinovié (1917-2001), 
two attorneys whose lives and professional choices are intertwined with the 
history of the women’s rights struggle in Yugoslavia.! The time frame for 
this survey is the period from 1918-1953, beginning with the creation of 
the Kingdom of Serbs, Croats, and Slovenes (Kraljevini Srba, Hrvata i Slove- 
naca, the Kingdom of SHS), and ending with the cessation of the Women’s 
Antifascist Front of Yugoslavia (AFZ) in socialist Yugoslavia.2 This was 
a period of great historical and social upheaval that led to a huge trans- 
formation of the status and role of women in society. For this analysis, I 
am drawing on the work of contemporary newspapers, the archive of the 
Lawyers’ Association of Vojvodina, as well as on secondary literature and 
my own previous work on the biographies of famous women in Novi Sad 
and women’s organizations in Novi Sad and Vojvodina from the nineteenth 
century to the end of 1953.3 I am also drawing on the biographies of two 
female lawyers to analyze how women’s roles in the social and political 
context of that period were redefined. Such analysis involves the recupera- 
tion of the professional work, activism, and personal choices of Bozinovié 
and Lengold-Marinkovié. The critical resources here include a biography of 
Bozinovi¢ that I published in 2002, which is largely based on an oral history 
interview that I conducted with her shortly before her death in 2001. For 
the life of Lengold-Marinkovié, I am relying on the testimony of Milorad 
Boti¢ (1913-2007), a lawyer from Novi Sad who knew her, as well as on 
contemporary publications.4 

By singling out the life and work of Lengold-Marinkovié and Bozinovié, 
I hope to include not only part of the history of women’s entrance into the 
legal profession but also the story of women’s rights in Yugoslavia. Lengold- 
Marinkovie’s activism was related to the civic women’s organizations based 
in Novi Sad and Belgrade; BoZinovié’s professional and activist work was 
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significant more broadly in Yugoslavia though especially in Belgrade. Using 
a chronological approach, I will follow their professional and private lives 
(to the degree possible) to reconstruct their role in the broader context of 
women’s rights in Yugoslavia in the period from 1918-1953. By combining 
a biographical approach with the context of the legal position of women, 
[hope to be able to provide a better understanding of the strategies of wom- 
en's activist organizations, particularly feminist and communist ones, and 
the scope of their struggle. These two women’s lives represent two differ- 
ent stages of women’s history in Yugoslavia. Their professional experiences, 
their activism, and their life choices were interwoven with the history of 
women’s struggle for their rights in Yugoslavia. Lengold-Marinkovic’s sig- 
nificant role in the Women’s Movement Alliance (hereafter Alliance) and 
in the Yugoslav Federation of University Women (YFUW) is highlighted 
below. My intention in the following analysis of these two female lawyers 
is to undertake a history of women in the legal profession and demonstrate 
their centrality to the Yugoslav women’s rights movement. I also illustrate 
the vulnerability and instability of women’s rights over time. 

The professional history of female lawyers in Yugoslavia, especially con- 
nected to the general women’s rights history, is little researched. What is 
known is that the first female lawyer appeared at a time of the Kingdom of 
Yugoslavia and that just before World War II there was a mass entry of girls to 
the University Law School in Belgrade.5 The appearance of female judges and 
prosecutors through their entry into the Supreme Court and the Constitutional 
Court took place immediately following World War II after the Constitution of 
the Federal People’s Republic of Yugoslavia was adopted.® At the same time, 
women and men became equal legally in all aspects of life and work. 

In the first section of this chapter, I will contextualize the first female law- 
yers and jurists within the socio-political context in which they appeared. This 
was also an important moment for the establishment of feminist women’s 
organizations. The second section is dedicated to the purposes and methods 
of the Alliance and Youth Section of the Women’s Movement (Youth Section), 
including the collaboration and differences among these organizations to 
which Lenglod-Marinkovié and Bozinovié belonged. The third and the fourth 
sections demonstrate Lenglod-Marinkovi¢’s and Bozinovic’s professional and 
personal choices. In the concluding section, I argue that there was a signifi- 
cant legacy from the struggle for women’s rights that was led by feminist civic 
organizations before World War II. This history is still not as well known as 
It merits. At the same time, since the legacy of women in socialist Yugoslavia 
is subject to historical revisionism, it is important that the testimony given by 
Bozinovi¢ few weeks before her death be recorded and analyzed. 


Yugoslavia and the Legal Position of Women, 1918-1953 


World War I brought a dramatic change to the areas later known as Yugo- 
Slavia. While the war caused immense suffering, it also propelled these 
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regions into the twentieth century. Politically, a shift occurred in 1919 when 
the monarchy headed by the Karadordevié dynasty was replaced by a con- 
stitutional monarchy with the creation of the Kingdom of SHS.’ The old 
patriarchal society slowly cracked under the onslaught of new ideas and 
new social forces, which demanded change with a compelling insistence. 
Women’s voices were among the many claiming reform. Legally and by 
custom, women in different parts of the Kingdom of SHS were subject to 
different levels of oppression, and some were among the most oppressed 
of all women in Europe. After the war efforts that had fallen heavily on 
the shoulders of women, the leaders of the women’s movements hoped that 
the new state would recognize their war efforts and thus enact equality 
of the sexes as had happened in some European states. 

There seemed to be some hope when in 1921 the Vidovdan Constitu- 
tion of the Kingdom of SHS (St. Vitus’s Day Constitution) was adopted 
and introduced the basic principles of democracy: the parliamentary system; 
civil rights and civic freedoms; and liberal, civic, political, and social orga- 
nizations.® A study of lived experiences, however, illustrates that these con- 
stitutional and legislative provisions were often disregarded.’ This was the 
case for voting rights. Under the provisions of the Vidovdan Constitution, 
active and passive voting rights were set by age. Article 70 of the constitu- 
tion stipulated that a separate, special law was to regulate women’s suffrage. 
But eventually, this law provided only for men to have a right to vote and 
also did not establish any other equal legal rights for women.!° This rela- 
tive freedom ended when on January 6, 1929 King Alexander!! dismissed 
parliament and banned all political parties, trade unions, and national and 
religious organizations and imposed censorship on the press. The result of 
the so-called Sixth January Dictatorship (Sestojanuarska diktatura)'? was 
the proclamation of a new constitution in 1931, the so-called Oktoisani,}3 
which formally abolished many civic freedoms and civil rights. Women were 
still deprived of the basic political right, the right to vote, and they were 
not allowed into public service (i.e., the state administration) as judges or 
prosecutors.!4 The Law on Lawyers of the Kingdom of SHS that passed in 
1928 and went into effect in 1929,!5 however, permitted women to practice 
law (i.e., to be attorneys). But the Law on Judges of the Regular Courts, in 
accordance with the new constitution, still stated in Article 2, Paragraph 
2: “Females cannot be judges.”!® The Law on Public Prosecutors (1931) 
embodied the same discriminatory attitude toward women. !” 

Thus it was only in the late 1920s that women could begin to practice 
law officially. Before, however, there were some exceptions; for example, a 
certain Miss Roknié became the first female attorney candidate for the bar 
in Belgrade in 1911.'8 Little is known about her, but she must have received 
her legal education outside of Serbia!? because the first woman graduated 
at Belgrade University only in 1914.2? Considering that women could not 
officially exercise the legal professions, the number of female law students 
was relatively high before the Law on Lawyers of the Kingdom of SHS was 
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passed in 1928. The University Law School in Subotica had, for example, in 
the first academic year of 1921-1922, 496 students registered from all over 
the Kingdom of SHS; among them were twelve women, who constituted 
1.5% of the registered student population.2! The number rose quickly after 
the law of 1928-1929 was passed. There were one thousand young women 
among four thousand students of the University Law School in Belgrade 
shortly before World War 11.22 

The prevailing notion in Yugoslav society was that women should not 
participate in political life or deal with public professions other than ones 
‘n the educational, medical, and clerical fields. Nevertheless, in 1923, Jelena 
Mihalovié-Dorié, Smilja Jovanovié-Krikner, and Ruza Vinterstajn-Jovanovic¢ 
passed the examination for judges and lawyers in Belgrade in the hopes of 
joining the profession.?> At the time, however, women were denied the right 
to become judges. On the exclusion of women from the position of judges, 
Milica Vlajié, a member of the Alliance organization in Belgrade, explained 
that the laws that discriminated against women occurred in a society that 
supported the overall subordination of women.** The women’s movement 
organized a protest against the exclusion of women from the profession of 
judges.25 But still the Appeals Court for Croatia-Slavonia and Medumurje 
based in Zagreb in 1925 denied two supporting female judicial officers their 
right “to declare in criminal matters”*® because women could not be judges, 
nor could they represent clients unless the clients were their husbands and 
only then in disputes involving values up to 500 dinars.?’ 

By contrast, in 1929, women seemed accepted into the legal profession. 
According to women’s rights advocate Milica Vlaji¢, women were “rela- 
tively easily allowed to be lawyers” because the private law practices were 
held in low regard and the prevailing attitude was that the lawyer’s job was 
“so compromised that the women will not ruin it more.”?8 Vlaji¢ offers two 
reasons for the devaluation of private law practice: the possibility of abuse 
and the poor financial status of judges, so “all went to the attorneys.”?? The 
poor perception of the attorney’s job led to a provision called “the new legal 
project” that planned seven years of internships for lawyer trainees.*° 

The area of the Kingdom of SHS was ethnically, religiously, politically, 
economically, and culturally strongly divided and as a result, civil and fam- 
ily law were also quite diverse, yet everywhere women experienced inequal- 
ity under the law and in customs. In the Kingdom of Serbia, and later in the 
respective part of the Kingdom of Yugoslavia where the Serbian Civil Code 
had been adopted in 1844, Montenegro had its own customary law. The 
Austrian Civil Code of 1811 was in force in Croatia and Slavonia and other 
parts, while the Hungarian Civil Code covered the Vojvodina, and Sharia 
Law was in effect in Bosnia and Herzegovina.?! The new state, however, 
allowed for all regions to maintain their own family codes, so there was a 
wide range of different regulations concerning marriage, divorce, and ali- 
mony, etc. But as a common basic denominator, it was evident that in all 
legal areas the law sanctioned the inequality of the sexes. This was still the 
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case when Julka Chlapec-Gjorgjevié, one of the leading feminists, wrote 
her review of Ferdo Culinovié’s book Zena u nagem kriviénom pravu,?? a 
1934 cross-section of the state of women’s rights in all legal areas of the 
Kingdom of Yugoslavia. She stated that a woman, as a human being, was 
subordinate as far as the law was concerned since “she had no legal capacity 
equal to that of a man.”33 This was especially pronounced in families where 
the newly proposed, unified Civil Code of the Kingdom of Yugoslavia still 
allowed for a husband to be “the head of the family, to give a woman her 
family name, determine her domicile, manage the household and the entire 
life of his family.”34 As far as hereditary rights were concerned, the regional 
differences based on the customary law were still observed. This meant that 
women were still subject to traditional patriarchal domination. It was not 
until 1946 that a unified marriage law was established and women became 
the legal equals of men.>° 
Women faced considerable discrimination in work, society, and the fam- 
ily in the 1920s. Female teachers, for example, were only given the right to 
marry by choice in 1924.36 They were prohibited from the position of the 
gymnasium (high school) director though and neither could become school 
administrators. Female civil servants could not rise to administrative heads 
of ministry departments. Female teachers could not become school admin- 
_istrators, and female clerks could not rise to administrative heads of minis- 
try departments.?” After the Kingdom of SHS was created in the 1920s, the 
mode of operation of women’s civic organizations changed as well. Women 
started joining forces according to the ideas and goals of their organizations 
rather than by their religion and ethnicity. Belgrade, Zagreb, and Ljubljana 
became centers for women’s activist organizations, where women’s maga- 
zines based on their new activist agenda were printed. In this discriminatory 
climate, different women’s societies and feminist groups unified in 1919 
into the National Women’s Alliance of the Kingdom of Serbs, Croats, and 
Slovenes (Narodni Zenski savez u Kraljevini Srba, Hrvata i Slovenaca), a 
group which represented 205 organizations by 1921. The Feminist Alliance 
of the Kingdom of SHS was established in 1923. The organization was 
made up of the women’s movement’s organizations in Belgrade and Sara- 
jevo, the Association of Yugoslav Women from Zagreb, and the General 
Women’s Organization from Ljubljana. Since 1926, just the women’s move- 
ment organizations constituted the Women’s Movement Alliance (Alijansa 
zenskih pokreta u Kraljevini SHS).38 The Alliance organizations in Vojvo- 
dina gained more power in the period from 1937 to 1940.29 One of the 
leaders of the organization was the lawyer Katarina Lengold-Marinkovié. 
She lived in Novi Sad, far from Belgrade, the epicenter of the struggle for 
women’s rights. Nonetheless, the contemporary women’s newspapers and 
journals reported on events and followed the activities of the Alliance.” 
According to a report for 1926, the Alliance in that year was “gradually 


winning [the fight against] many prejudices”*! and furthering women’s 
rights. 
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The goals of the Women’s Movements Alliance included equality with 
men in private and public life, equal education and professional opportuni- 
ties, and equal pay for equal work. They also worked for reforms in mari- 
tal rights, such as civil marriage in all regions, paid household work for 
women, child custody, and pension rights. The Alliance coordinated events 
with other national women’s groups in the region, such as in Athens in 
1926, to discuss the rights of female clerks at the Congress of the “Women’s 
Little Entente,” a regional organization consisting of Yugoslavia, Czecho- 
slovakia, Romania, Bulgaria, Greece, and Poland.*2 

Between the two World Wars, the Alliance continued the practice of 
monitoring legislation regarding women’s rights.*? The Belgrade organiza- 
tion of the Alliance engaged “women jurists and lawyers” to provide com- 
ments on the design of any new legislation related to women’s rights.*4 The 
philosopher and feminist, Dr. Ksenija Atanasijevi¢,*> wrote that it was the 
feminist organization that, “among all of the Yugoslav women’s associa- 
tions, was struggling to secure women’s rights”4° and to address the overall 
subordination of women in society. She stressed how difficult it was to fight 
against the “theory of the inferiority of women and the naturalness of her 
subordinate position.”47 In such circumstances, the feminists of the Alliance 
thought that the struggle for women’s voting rights was the most important 
goal, and when all women won political rights they would be able to occupy 
all positions equally with men.*8 

The Secretariat of Women Socialists,*? a part of the Socialist Workers’ 
Party of Yugoslavia,5° was established in 1919 with the aim of raising wom- 
en’s awareness about the necessity of fighting for women’s rights, particu- 
larly political rights. Prohibition of activities of the Communist Party of 
Yugoslavia (KPJ) caused the communists to join the trade unions and wom- 
en’s organizations in order to continue political work. Communist women, 
mainly students, joined the Alliance, and there they established in 1935 a 
separate wing known as the Youth Section.>! Bozinovié, then a law student, 
was a member. Based on the directives of the KPJ, the communist members 
of the Youth Section went to the factories to organize the special women’s 
sections of the trade unions. Some trade unions established female sections: 
the Association of Banking, Insurance, Commercial, and Industrial Clerks 
(SBOTIC) and the Union of Textile Workers. 

The female intellectuals had their own association, the Yugoslav Fed- 
eration of University Women (YFUW), founded in 1928 in Belgrade. 
This organization cooperated with the International Institute of Intellec- 
tual Cooperation in Paris and the International Labour Organization in 
Geneva.’? This association operated until the beginning of World War II and 
it was the only feminist civic organization that renewed its work in socialist 
Yugoslavia in 1951.53 BoZinovié was instrumental in the re-establishment of 
this organization.54 : 

The complexity of the Serbian (and Yugoslav) women’s political front 
between the two World Wars, in a situation where few women (mostly those 
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who were college-educated) were politically active, resulted in many women 
getting involved in two or more organizations.°* Thus, Lengold-Marinkovié, 
a lawyer by profession, was one of the leaders of the feminist Alliance in 
Vojvodina and a member of the YFUW, whereas Bozinovié was a member of 
the Youth Section under communist control as well as the YFUW. 

Women’s rights concerns took a subordinate place in the state priori- 
ties of the Kingdom of Yugoslavia. The leaders of the newly emerging state 
were preoccupied with the problem of uniting diverse and often reluctant 
cultural, ethnic, and political groups. As a result, the women’s movement 
made very little progress in its struggle for equal rights. Women contin- 
ued to be subordinate to men and subject to localized and domestic forms 
of patriarchy, which varied according to the ethnic, cultural, and religious 
characteristics of the group. 

With the fascist occupation in April 1941, the years of the constitutional 
monarchy were over. The armed uprising by the KPJ began in July of the 
same year when the first partisan units were formed. The People’s Liberation 
Struggle (NOB) included many ethnic communities, as well as a great num- 
ber of women who participated in it as partisans in the People’s Liberation 
Army (NOV) or as members of the illegal groups in the cities and as mem- 
bers of the Antifascist Women’s League (AFZ) of Yugoslavia.5* The AFZ 
was established in 1942 in Bosanski Petrovac, a town in western Bosnia and 
Herzegovina, and became the women’s mass organization during and after 
World War II. In the period between 1942 and 1945, women participated 
in resistance activism by carrying arms and serving as couriers, doctors, and 
nurses and in other kinds of service roles. In some areas women were active 
in leading bodies of the NOV, in the so-called “People’s Liberation Commit- 
tees.” Barbara Jan¢ar-Webster concluded in her book on female partisans 
that the transformation of women’s status in Yugoslavia during the four 
years of World War II occurred rapidly, unlike the interwar era. By the end of 
the war, women achieved the right to enter into society “on male terms.”5” 

When World War II ended in May 1945, women demanded equal rights 
based on their contributions during the war, especially emphasizing their 
role as partisans, and invoked the platform of equality that the KPJ had 
adopted before the war. The Constitution of the Federal People’s Republic 
of Yugoslavia was passed on January 31, 1946 and defined the new state 
as a “Federal People’s Republic, a community of equal nations where the 
people have sovereignty.”°§ Women gained the right to vote and the consti- 
tution (Article 24) guaranteed the equality of women: “Women are equal to 
men in all fields of state, economic and socio-political life. For equal work, 
women are granted equal pay as men and they enjoy special protection in 
employment. In particular, the state protects the interests of a mother and 
her child by the establishment of nurseries, kindergartens and children’s 
homes, as well as the mother’s right to a paid leave before and after child- 
birth.”*? Laws effecting personal and family life also corresponded to the 
constitution. For example, possessions acquired by the economic activity of 
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a husband or wife during marriage would henceforth be owned in common, 
and women could keep their maiden name. Mothers had the same custody 
rights as fathers, and in case of the father’s death, the mother was the legal 
guardian of her children.©? | 5 

Despite women’s high rate of illiteracy, they became engaged in the politi- 
cal life of the country in socialist Yugoslavia.°! This was possible because 
many women became involved in the activities organized by the AFZ, which 
was regarded as the organizational form of the KPJ for work among women. 
In fact, the massive appearance of women in the public sphere in the period 
from 1945 to 1950 was one of the key features of political and social life 
of socialist Yugoslavia. According to the census of 1948, the country had 
15,842,000 inhabitants, 8,227,000 of whom were women. Out of the total 
3,163,000 who were illiterate, 34.4% were women, with the lowest rates 
in Slovenia (2.5%) and Vojvodina (15.5%) and the highest in Kosovo and 
Metohija (78.4%).°* In the first post-war elections in socialist Yugoslavia, 
88% of women voted, and twenty-two women were elected members of the 
National Parliament.®3 In the Supreme Court of the People’s Republic of 
Serbia in 1948, four women were seated as judges. In 1946, legal obstacles 
were removed to permit women to serve in the judiciary on an equal basis 
with men.°4 

The KP]’s ideology called for an active role for women in the social and 
economic spheres: they became workers with exemplary achievements, 
members of cooperatives, politicians (“socio-political workers”), and eco- 
nomically independent women who had mastered various professions. 
Introducing women to the new legislation, however, was a problem in rural 
and underdeveloped areas despite the importance of reforms to address 
infanticide, abandonment of children born out of wedlock, and maternity 
leave. Women were ill-informed of their legal rights. After the Second Con- 
gress of the Serbian AFZ (1948), Vojka Demajo, a judge of the People’s 
Republic of Serbia’s Supreme Court, suggested that the “Mother and Child” 
section of the AFZ should provide legal assistance to women to help them 
understand the rights that the law provided to women. 

The social and political involvement of women began to decline in 
1950 when the workers’ management system was introduced. The social 
welfare provisions intended for children and mothers implemented before 
had become an expensive project almost overnight. Women were offered a 
high child care allowance, so many of them left work. Only rural women 
were still getting special support because the project of the socialist transfor- 
mation of the villages had still not been completed.°° 

In terms of the women’s movement, however, the new socialist state 
dissolved the earlier women’s organizations. Until 1953, the AFZ was the 
most important women’s organization and it enjoyed support from women 
across the social strata. The organization dedicated itself to the rebuilding 
of the country and society, focusing on welfare before feminism. From 1950 
to 1953, however, AFZ activities subsided. Vague directives given at the 
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Third Congress of the AFZ (1950) contributed to the members’ disorienta- 
tion. At the time, women in the AFZ debated important questions, such 
as the double burden of women and how to channel women’s activism. The 
AFZ was formally abolished at the organization’s Fourth Congress in 1953. 
At that last congress, Neda BoZinovié spoke on the legal status of women in 
marriage and family. She complained that the laws and principles of social- 
ism were incomprehensible to people in Yugoslavia, where the patriarchal 
tradition was far stronger than communist ideology.®® 


The Ideological Trenches: Revolution vs. Reform 


Feminist organizations attempted to change the situation of women within 
the patriarchal society through reform efforts such as lobbying, campaigns, 
and petitions. On the other side, communist women fought against capital- 
ism to change the socio-political system. For communists, the women’s issue 
was an integral part of the working class struggle that should be resolved by 
the revolution.*’ At its Fifth National Conference in 1940, the KPJ defined 
women’s issues both separate from and also integral to the struggles of the 
working class. Women’s separate and special demands were pointed out 
in the fields of suffrage, equal pay for equal work, abolition of nighttime 
work for women, paid maternity leave, prostitution and double moral stan- 
dards, protection of children, and equality of children born in and out of 
wedlock.®8 All these issues were advocated also by BoZinovié. 

Katarina Lengold-Marinkovié, on the other hand, promoted the ideas 
presented by Alojzija Stebi, one of the leaders of the Alliance, in her article 
entitled “Our Requirements” (1938).°? These demands were broadly con- 
ceived: women’s suffrage and full legal capacity for women, compulsory 
civil marriage and civil jurisdiction of the courts in matrimonial disputes, 
equality of spouses in marriage and child custody as well as complete equal- 
ity of illegitimate children. She wanted women to have the same rights in 
inheritance and property law as well as to establish women’s household 
work as paid labor. She proposed equal wages in civil service; the promo- 
tion of women in the Labour Inspectorate to control the “social welfare 
and social hygiene regulations; and extension of insurance rights to cover 
periods of illness, accident, old age, and death for the population of both 
sexes working in agriculture.””° If we analyze the demands of the feminists 
and the communists in the Alliance, we can see that this was a unique plat- 
form in its reference to equality of men and women in domestic, personal, 
and political life. 

The KPJ program delineated the different approaches to addressing 
women’s issues: “Feminism sets common requirements of all classes of 
women separate from the requirements of the working people by emphasiz- 
ing women’s common requirements in conflict and in fighting against men. 
Feminism hides class under women’s issues, and thereby deters women of 
the masses from the struggle against capitalism and against class society in 
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general. [...] Feminism in our ranks should be marked as a right-wing oppor- 
tunistic effort to help the civic women’s movement by spreading the illusion 
that some reforms could supposedly solve the problem in the class society.”7! 

These ideological differences were first manifested in different ways of 
understanding the struggle for women’s rights. Ksenija Atanasijevié con- 
sidered that despite the criticism that the Alliance’s struggle for women’s 
rights was slow and inactive, one must take into account that the women’s 
liberation confronted very conservative conditions. Thus the greatest effects 
would be achieved if the women’s liberation actions were carried out cau- 
tiously and in stages.” 

In addition to accusations of slowness and tepidity, the feminists of the 
Alliance were criticized for lack of leadership and avoidance of political 
parties. Atanasijevi¢ argued that they should avoid demagoguery, the impo- 
sition of leaders, and all the methods used by men, such as aggression and 
imposition.”> The differences between the communist and feminist women’s 
organizations proved to be insurmountable. 

The first mass action for women’s suffrage had been organized in 1935 
and led by the feminists of the Alliance. In Novi Sad, Belgrade, Zagreb, 
Uzice, Sabac, Ljubljana, Banja Luka, Skopje, and other towns, they orga- 
nized women’s conferences and passed the declarations favoring the active 
and passive voting rights for women.”* The declaration was addressed to 
the legislative authorities of the Kingdom of Yugoslavia. Their demands 
were rejected by the political elites who participated in the parliament. The 
second action for women’s suffrage was led by the communist members of 
the Youth Section in 1939 who edited the newspaper Zena danas (Woman 
Today) in which they launched a national campaign to collect signatures for 
women’s suffrage.’> Without coordination with the leaders of the Alliance, 
they invited women to organize the committees, conferences, and rallies.’® 
This event precipitated the open conflict between the Youth Section’s mem- 
bers and the leadership of the Alliance. The management of the Alliance 
advocated that, due to the outbreak of World War II and the “extraor- 
dinarily difficult conditions,”’” a delegation composed of representatives 
of the Alliance, the Yugoslav Women’s Association, and the YFUW should 
submit demands for women’s suffrage to the Deputy Prime Minister Vlatko 
Matek and the Minister of Justice Lazar Markovié. On several previous 
occasions, such demands had been rejected on the grounds that women — 
Were politically unreliable and that “the present time is not favorable for 
experiments.”78 After the failure of direct lobbying, the Alliance leaders 
decided to collect signatures for women’s suffrage through its organizations 
in locations where there were no women’s movement’s organizations spon- 
sored by the Yugoslav Women’s Association. At the same time, they decided 
to Organize a conference in Belgrade with the participation of the repre- 
sentatives of the Alliance from several towns. BoZinovié recalled that the 
(wo organizations intended their events to be complementary. Cooperation, 
however, was not the norm.79 
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The first of these two conferences for women’s suffrage was held in Bel- 
grade on November 23, 1939 with the participation of many women’s orga- 
nizations, including the Alliance, the YFUW, the Women’s League for Peace 
and Freedom, and others. Among the participants was Olga Alkalaj,®° a law 
student and a representative of legal apprentices, and Bozinovié, a law stu- 
dent.8! The communists and members of the Yugoslav Communist Youth 
League (SKOJ) dominated among the speakers. Three days later the Alli- 
ance held another conference for women’s suffrage at the same place where 
feminist leader Lengold-Marinkovié spoke first. Of all the speakers, only 
one was a communist. 

These kinds of parallel actions were an introduction to the upcoming 
conflicts of the Youth Section members with the leaders of the Alliance 
regarding the form the struggle for women’s rights should take. The Youth 
Section members did not agree to settle for partial actions like women’s 
gatherings and lobbying for women’s suffrage as proposed by the leaders 
of the Alliance. They rejected changes within the patriarchal structure but 
advocated for a general change in the system with no fear of repercussions. 

Through these two parallel events for women’s suffrage in Yugoslavia, 
hundreds of thousands of women’s signatures were raised.8* They did not 
change the political status of women, but the mass action for women’s 
political rights successfully channeled women’s demands and gave women 
the experience of working collectively across class lines.83 The general pub- 
lic did not approve. Some of their prominent opponents were members of 
the right-winged student organization, The Rally,84 which denigrated the 
participants as “Jewish communist propagandists” and advocates of “free 
love.”®5 Such labels often caused feminists problems in their workplaces 
and in their private lives. That was why the majority of female activists 
opted for milder forms of demonstration for women’s rights, which the 
Youth Section named “pale methods and anemic measures.”°®¢ In fact, it 
claimed that the Alliance was suffering a “depoliticization of the wom- 
en’s movement,” which was leading to its self-destruction. Consequently, 
the Youth Section left the Alliance in 1940 and founded the Young Girls 
Cooperative.®” 


Katarina Lengold-Marinkovié (1904-1974): 
The Experience of Struggle in Patriarchy 


Katarina Lengold-Marinkovié represents the intertwined history of wom- 
en’s access to the legal profession and the feminist movement that avoided 
political parties within the larger context of the rise of communism in 
Yugoslavia. Lengold-Marinkovié was a female lawyer from a lower mid- 
dle class family. Bozinovié came from a family where her father was a 
lower-level tax official and her mother a housewife. The two biographies 
describe female lawyers’ fight from two different political, local, and cul- 
tural backgrounds to reach a common goal by choosing different methods. 
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By concentrating on their biographies, the struggles come alive and acquire 
individual faces. 

Lengold-Marinkovié was born in Petrovaradin, now a southern part of 
Novi Sad. She graduated from an elementary and high school for women 
in Novi Sad.88 In 1923, she enrolled in the Law Faculty in Subotica and 
graduated in 1927. At the time of her studies, women were not allowed to 
work as lawyers. After 1929, women could become lawyers but not judges. 
According to memories of Milorad Boti¢, a well-known Novi Sad lawyer 
of an older generation, Lengold-Marinkovi¢’s decision to practice law was 
acceptable to her colleagues within a few years. He remembered that no one 
had anything against female lawyers in courts, since they were well versed in 
law, agile, accurate, conscientious, and persistent. Boti¢é, who knew Lengold- 
Marinkovié since her apprenticeship, remembered that she was a proper 
young lawyer appointed to his office by one of the most respected lawyers in 
Novi Sad, Dr. Oscar Cipris. She did part of her apprenticeship in the District 
Court in Novi Sad. The “Directory of Lawyers” of the Vojvodina Lawyers’ 
Association (001-1200) states under number 9/1932 that “the Examina- 
tion Committee confirms that the trainee lawyer Lengold Katarina, maiden 
name Marinkovié, passed her final (bar) exam on 25 February 1932 and 
got trained as a lawyer, so her certificate was issued and delivered to her 
on this occasion.”8? She took the bar oath on September 2, 1933. Lengold- 
Marinkovié was the only female lawyer in the 1930s who practiced law 
in Novi Sad until World War II. Despite the common prejudice that the 
legal practice was a “man’s profession” and ill-suited to women,” she was 
appreciated and respected by her colleagues. According to Boti¢’s testimony, 
most of her cases were in the field of civil law, and most of her clients were 
women who hired her for matters involving divorce, property division, and 
other situations related to marriage and family law. 

During World War II Novi Sad was occupied by the Hungarian Army, 
allies of the Germans. Occupation authorities organized a new system of 
government, administration, and judiciary that excluded all persons who 
were not politically and ethnically eligible. Lengold-Marinkovic¢ turned out 
to be one of the lawyers prohibited from working. But immediately after 
the liberation she was appointed “Guardian of the Lawyers’ Association of 
Vojvodina” due to her professional reputation and honorable conduct dur- 
ing the occupation, which included the preservation of the archives and the 
books of the lawyers’ association.?! Lengold-Marinkovié¢ held the office of 
a guardian for two years, until 1946. The “Directory of Lawyers” recorded 
that, upon her own request, she was taken off the list on March 15, 1949, at 
the age of only 45. Due to a lack of written accounts and records I must rely 
on the memories of Milorad Botié, who testified that she was disappointed 
by the attitude of the new authorities who appointed only Communist Party 
members to the decision-making positions in the lawyers’ association. Until 
her retirement in 1956, Lengold-Marinkovié practiced law in Belgrade and 
Novi Sad as a lawyer. After retirement, she lived withdrawn in Sremski 
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Karlovci, a small town near Novi Sad and “still enjoyed a high reputation 
among her colleagues.” ” 

Lengold-Marinkovié was fully engaged in the struggle for women’s rights 
throughout her whole career as a lawyer until 1941. By her own orientation, 
her activist engagement supported liberal feminism. She was the leader of 
the Alliance in the Vojvodina and a member of the YFUW. She organized 
branches of the Alliance in the town of Sombor and Petrovgrad (today Zren- 
janin). But Lengold-Marinkovic¢’s activist work is difficult to track because 
she was not a scholar, nor was she a woman who recorded her own activ- 
ism.?? It is evident though that her life and work were tied to the Vojvodina, 
the northern part of Serbia, which until 1918 was part of the Habsburg 
monarchy and after that of the Kingdom of SHS (1918-1941), and finally 
of socialist Yugoslavia (from 1945 until her death in 1974). The Vojvodina 
had actually been the forefront of the struggle for women’s rights;?* from 
early on women had participated in the election rallies demanding the right 
to vote, had set up their own magazines, opened women’s libraries, and 
had been active in the international women’s conferences for women’s suf- 
frage.”> In the Vojvodina, women gained (for a short time) the right to vote 
in 1918, and seven women were elected to the Grand National Assembly 
only to vote for the unification with the Kingdom of Serbia.?° Lengold- 
Marinkovie’s professional and personal choices were rooted in a solid foun- 
dation in her women’s activism in the Vojvodina, which even spawned a 
Women’s Party founded in 1928.9” 

According to contemporary witnesses she showed a “dignified, fair 
and strong performance” as a lawyer and was pioneering in opening the 
space for other women entering the legal profession.” Each segment of 
the professional path of Lengold-Marinkovié was a struggle to prove that 
women could accomplish the tasks involved in education, apprenticeship, 
and work as a lawyer. Similar to the first female physicians who could 
work only as gynecologists”? or pediatricians, the first female lawyers had 
to fight to conquer other specialist fields within the profession besides 
civil law. 

An important part of Lengold-Marinkovié’s career happened in a patti- 
archal society in which women struggled for their personal, familial, and 
political rights. Thus feminism was central to her work primarily because 
she belonged to a small number of women of her time who had experienced 
divorce in an environment that saw divorced women through patriarchal 
lenses. Even Lengold-Marinkovi¢’s choice of profession and “living from her 
own work,” without the help of family or husband, can be interpreted as a 
rebellion against the socially constructed roles for women whereby women 
gained economic security through marriage. Furthermore, to start studying 
law at a time when women could not be lawyers or judges was not only 
courageous, but it was a political statement claiming women’s equal rights 
with a new set of skills acquired at the law schools. On March 12, 1938, 
for example, she gave a lecture titled “On the Rights of Women: Personal, 
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Family and Political” at the celebration of the International Women’s Day 
‘athe hotel Sloboda in Novi Sad.!°° Lecturing to women on their rights and 
raising legal questions within the women’s organization set a new pattern 
in the fight for women’s equal rights fight involving the special competences 
the female lawyers. 

Besides her fight for women’s equal rights in the family and political area, 
her most important contribution to women’s rights was the conquest of eco- 
nomic independence through the lawyer’s profession before the concept of 
women’s economic independence became an important factor in the process 
of women’s emancipation under socialism. Her bequest to women had last- 
ing effects and perhaps she could have done even more, but in 1974 she died 
ina car accident in Zagreb on her way to the meeting of the International 
Federation of University Women. There is little data about her personal 
life. It is known that she was married for a short time and that she had no 
children. 


Bozinovié Nedeljka Neda (1917-2001): The 
Biography of the Yugoslav Communist 


The case history of Nedeljka (Neda) Bozinovi¢é shows the connection 
between the communist and feminist civic organizations before and after 
World War II, the AFZ, and the heritage of women in socialism. Bozinovi¢ 
believed that women’s emancipation could not happen just by solving class 
conflicts. 

BoZinovié was born in Topolo, a village seventy kilometers away from 
Dubrovnik (now Croatia). She finished elementary school in Ston, her first 
year of high school in Stolac, and the rest of her high school in Kotor. In 
1935 she enrolled in the Law Faculty in Belgrade and finished her studies in 
1939, Speaking about the situation of girls studying in Belgrade, Bozinovic 
testified as follows: 


Before World War II in Yugoslvia,!°! the atmosphere was terrible. All 
women who attended school—high school, for example—were con- 
sidered to be prostitutes. Not to be misunderstood: all without excep- 
tion. The most advanced layer of the civil society tried to suppress it, 
but their way of life, at the same time, often provided the material to 
treat women in this way. It was very difficult to find a way of life and 
expression which was in line with emancipation, and which would at 
the same time make you get accepted by a wider class of people. !°4 


A left-wing student herself, she actively participated in the work of 
women’s and students’ organizations: the Youth Section, the Association 
of Students of Belgrade University, the Students’ Legal Society, the SKOJ, 
and the YFUW. She belonged to the communist liberal stream'®? that 
advocated cooperation with women’s civic organizations, despite the fact 
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that within the communist party feminism was characterized as a back- 
wards movement: 


I would say that the civil women’s movement always had a limit to 
which it is allowed to go, but could not go any further than that because 
of its male partners. This was very typical of the Youth Section of the 
Women’s Movement. We were balancing three movements: the wom- 
en’s, peace! and, towards the end of the forties, the Youth Section of 
[the] Women’s Movement. . . . The supporters of the peace movement 
were mostly young men and women from a bourgeois background. We 
had a lot of trouble with those coming from the workers’ classes, 
because their aspirations were somewhat different. It took some time to 
convince each other on—why equality for women was necessary. It was 
accepted in a manner that was not always fruitful.!°° 


Bozinovié became a member of the KPJ in 1939, and in 1941 she par- 
ticipated in the NOV both as a partisan and as a political activist. She was 
a member of the District and the County Committee of the KPJ in Niksi¢, 
a Deputy Political Commissar of the Niksié Third Battalion, and the first in 
rank in the political department (Politodel) of the Kozara!® Fifth Brigade 
and the First Proletarian Division. By the end of World War II she achieved 
the rank of a major in the NOV. From 1945 and until her retirement in 
1974,197 she held a number of political offices in socialist Yugoslavia: Orga- 
nizational Secretary of the Committee of the SKJ in Belgrade, Instructor of 
the Central Committee of the Communist Party of Serbia, Deputy Chair- 
person of the Commission for the State Control (in the Federal People’s 
Republic of Yugoslavia), Assistant Minister of Labor of the Federal People’s 
Republic of Yugoslavia, Secretary and Vice President of the Veterans’ Asso- 
ciation of Yugoslavia, Secretary of State for the General Administration 
Tasks and Budget of the Federal Executive Council of Yugoslavia, a mem- 
ber of the Federal Parliament (1958-1963), and a Judge of the Constitu- 
tional Court (1963-1972). Some of the decorations and awards she received 
included the Partisans’ Memorial Medal of 1941 and the golden wreath of 
the Order of Brotherhood and Unity. 

Unlike the civic feminist approach to which Lengold-Marinkovic¢ 
belonged, Bozinovié was among the leaders of a project which mobilized 
huge masses of women from villages and towns, young and old, educated 
and illiterate, politically active and politically inactive.!°8 All of them par- 
ticipated in the project of women’s emancipation that began by educating 
women for various jobs, providing reading classes,!°? organizing confer- 
ences,!!° and working in different sections of the AFZ. This work resulted in 
women’s involvement in economy and political life. In socialist Yugoslavia, 
the emancipation process meant not only equality between men and women 
by diminishing women’s economic independence through their “participa- 
tion in socially productive work,” but also by providing the conditions that 
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each woman had the opportunity to be educated, employed with equal pay 


45 men.!!! 


Bozinovie’s life path was also a struggle. Before World War II, as a law 
student and a communist, she was politically active within the Youth Sec- 
tion. Her status was dangerous because an affiliation to the KPJ was consid- 
ered the greatest threat to the monarchist system.' 12 Nevertheless, there was 
great solidarity among the members within the KPJ, where female members 
held important and responsible positions. Bozinovi¢’s political activity and 
her organization of life and work were both part of a collective plan and 
support created by the communist women. The solidarity among the KPJ 
members was transferred and developed during the NOB, and as a result 
Bozinovié conquered new roles: that of a partisan (a major in their ranks) 
and a political commissar of the brigades during World War II. 

After the liberation, Bozinovié worked on a comprehensive women’s 
emancipation project until 1953. This work was ideologically and politi- 
cally planned by the KPJ and coordinated by the AFZ’s organizations on 
the federal, regional, and local levels. It was a broad effort of continuous 
education actions in relation to women’s rights, including mass agitation 
for women’s voting campaigns, women’s participation in government orga- 
nizations, projects for women’s education, and women’s involvement in 
the economy and rural agricultural cooperatives within the years of 1945- 
1953. At the same time, a battle against the brutal conditions and back- 
wardness of women in some parts of socialist Yugoslavia was fought by 
educating women on infanticide, contagious diseases, abortion (which was 
criminalized) the necessity of giving birth in maternity wards, and establish- 
ing nurseries and kindergartens. It was also fought by enlightening these 
women on laws such as the law that prohibited wearing a “feredZa” or a 
“zar”'!3 (Muslim veils) (1951 Serbia). 

During the breakup and fall of the Socialist Federal Republic of Yugosla- 
via (1990-1991), Bozinovié re-engaged in the work of the women’s orga- 
nizations and anti-war peace groups such as: the SOS Hotline for Women 
and Children Victims of Violence, the Center for Antiwar Action, and the 
Women’s Parliament. However, her activism was mostly associated with 
the Women in Black peace group. In addition to her important work as 
an activist, the publicist work of Bozinovié includes important writings all 
published in Belgrade. 


There Once Was a Country: For Not to Forget 


In my book on Bozinovié, Neda—A Biography, I used the phrase “There 
Once was a Country” to stress the importance of the socialist period in rela- 
tion to the fundamental improvement of the legal and social status of Yugo- 
lav women. Bozinovie’s testimony revealed a much wider and deeper aspect 
of our precursors’ struggle for women’s rights, which provides insights on 
Communist history, and on women’s civic and feminist organizations as well 
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as their agents and the possibility for women to make a professional career 
as Bozinovié did. This legacy was fairly unknown, just as the legacy of 
women in socialist Yugoslavia may remain unknown to future generations. 

The analysis of the socio-political context in which Lengold-Marinkovié 
and BoZinovié started their careers as attorneys shows that theirs were bold 
steps forward for women entering the public sphere. Those were no easy or 
certain plans, for their aspirations were not in alignment with the standard 
female roles, which meant in the patriarchal society of Serbia that women 
were restrained by the patronage of a father and a husband. Between the 
Vojvodina in the north and the rest of Serbia, there were significant cultural 
differences regarding the roles of women in Serbian society. Women in the 
Vojvodina, as was the case with Lengold-Marinkovié, had a better starting 
position than those south of the Sava and Danube rivers.!!4 

The analysis of the professional work and activism of Lengold-Marikovié¢ 
and BoZinovié shows the continuity of struggles for women’s human rights, 
both through the efforts of feminist and communist women’s organizations 
and personal life choices. These two are parallel lines: activism and a femi- 
nist testimony by living one’s own life along unexplored paths. 

Based on the biography of both attorneys it is evident that the immer- 
sion in the ideological framework and the constructed role of women in the 
socio-political context were not the only coordinates for the path to female 
emancipation. Change on a personal and family level occurred slowly if 
at all. Neither Bozinovié nor Lengold-Marinkovié spoke about their per- 
sonal choices regarding family, reflecting the broader social taboo against 
exposing the private sphere. The political and professional engagements of 
Lengold-Marinkovié and BoZinovié reflect their responses to the socio-polit- 
ical context and their own ideological beliefs and show how intertwined ide- 
ological choices and career chances for women were in socialist Yugoslavia. 

The results of the broadly planned women’s emancipation project in 
socialist Yugoslavia could be measured according to the criteria assessing the 
position of women in the society, including the legal provisions and the extent 
of women’s participation in the political and economic life of the country. In 
this context, women in socialist Yugoslavia made significant progress from 
1945 to 1953. By introducing equal rights for women and special protection 
of mothers and children, socialist Yugoslavia did provide legal equality for 
women. However, there were major differences in the potential exercising of 
these rights depending on the regional differences throughout the country, as 
well as whether women lived in rural as opposed to urban areas. 

The personal and professional trajectories of Lengold-Marinkovié and 
Bozinovi¢ exemplify two steps in the Yugoslav women’s emancipation project. 
Lengold-Marinkovic’s trajectory signals a personal struggle and professional 
development in the field of law aimed at making even the smallest advances 
by setting a personal example and working professionally. Bozinovié’s exam- 
ple implied that education in a legal profession would become operational 
in a plan with a wider political platform, that of legal equalization of men 
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and women, and a social one, that of a collective effort to educate women 
to get qualified enough for their massive entry into the public sphere. Their 
lives echo the broader narrative of women’s expanding liberty in the early 
twentieth century: that of the right to practice a profession, to be politically 
active, and to control their private lives. 
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The education of female children in the Vojvodina and Novi Sad has a long 
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Communist Party in the period between 1969 and 1972. See Sonja Biserko, 
“Srpska elita i realizacija srpskog nacionalnog programa,” in Kovanje anti- 
jugoslovenske zavere, ed. Sonja Biserko (Beograd: Helsinski odbor za ljudska 
prava 2006), 12-13. 
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This chapter presents the history of women in the juridical professions in 
Bulgaria during the first half of the twentieth century. It deals with the his- 
tory of legal education and tracks the establishment of the first Bulgarian 
university in 1888 and women’s admittance there in 1901. The text articu- 
lates the struggles by women with law degrees for the realization of their 
professional ambitions, for not until 1945 could female law school gradu- 
ates practice their profession. A special emphasis in my text is the creation 
of women’s solidarity groups and especially the role of the Bulgarian Asso- 
ciation of University Women (with its section of female lawyers) and the 
Bulgarian Women’s Union (BWU). The last part of the chapter presents case 
studies where I focus on the life trajectories of female lawyers and on the sto- 
ries of two leaders of the women’s movement who had earned law degrees. 
It shows how women’s personal problems were entangled with their public 
struggles for a better life. This chapter illustrates how the personal is politi- 
cal and how private matters are actually politically determined. The text is 
based on various kinds of sources, both archival and published: materials 
from the personal archival collections of feminist leaders Dimitrana Ivanova 
(1881-1960) and Vera Zlatareva (1905-1977); the documents of organiza- 
tions of Bulgarian lawyers, kept at the Bulgarian Historical Archive (in the 
National Library Cyril and Methodius) and the State Historical Archive 
in Sofia; feminist publications of the time; and secondary sources, which 
include publications by women and gender historians in the country as well 
as scholars publishing on the history of law. 


Historical Context 


The Bulgarian nation-state was established in 1878 after five centuries of 
Ottoman rule. It was designed as a constitutional monarchy (with a foreign— 
German—dynasty), which lasted until 1947. Bulgaria then became, and 
until 1989 was, a state-socialist “people’s” republic with a one-party sys- 
tem. After 1878, exposure of the agrarian Bulgarian society to the standards 
and values of the dynamic urban, industrial, and liberal Western culture—a 
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process that had begun within the Ottoman Empire—intensified. The new 
political elites of the nation-state introduced a Western-style liberal con- 
stitution and civil code, and one of their main goals was to modernize the 
country. The society was exposed to Enlightenment and liberal ideas about 
progress, freedom, equality (understood as fraternity), and emancipation. 
The majority of the population, however, was peasants (seventy-five percent 
in the early 1940s).! 

Citizenship was slow in coming to women. The Bulgarian experience 
with women’s educational, professional, and political rights confirms that 
women and men were differently integrated into the national project and 
that, for most of the modern era, the concept of “citizen” should be under- 
stood in masculine terms. Article 86 of the first Bulgarian Constitution— 
Tirnovo—of 1879 introduced electoral rights for “all Bulgarian citizens” 
above 21 years of age. Its Article 54 defined “Bulgarian citizens” as all peo- 
ple born in Bulgaria to parents who were Bulgarian subjects (and who did 
not possess another citizenship). In the context of suffrage, however, (and, 
as we will see, in that of the professional rights of people with law degrees as 
well) the term “citizen” was interpreted as referring only to men. This was 
not the case in other contexts. As Bulgarian citizens, for example, women 
had to obey the law regarding free and compulsory primary education; they 
also had to pay taxes and had the right to establish unions and associations. 
The gender of the term “citizen” was thus ambiguous: its scope was not 
determined by the constitution and laws but by tradition—that of a peasant 
patriarchal society without parliamentary practices.” 


Women’s Organizations, Legislation, and 
Women with Education in Law 


The first Bulgarian institution of higher education—Vissheto uchilishte (the 
Higher School)—was founded in Sofia in 1888. It was renamed a university 
in 1904.3 Women, however, were not admitted there initially. The formal 
reason for this discrimination was the difference between the programs of 
boys’ and girls’ high schools. Actually, the largest and best-known national 
feminist women’s organization, BWU, was born as a reaction to the limita- 
tons imposed on women’s university education.* Women had to campaign 
for many years until they were allowed to enter the university, first as just 
auditors during the second half of the 1890s and as full time students only in 
1901 (after a special law on women’s education equalized girls’ high schools 
with those for boys in 1897). Paradoxically, in the time before women were 
allowed to study in Bulgaria, the Bulgarian Ministry of (People’s) Education 
gave stipends to women to study abroad, and up until 1944 many Bulgarian 
girls graduated from foreign universities. The first women were admitted 
to Sofia University’s law department in the 1902-1903 academic year.” By 
1946, 507 women graduated from that department and twelve female Bul- 
gatlan citizens obtained their juridical education abroad.° 
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In 1905, as the first women who had entered Sofia University at the begin- 
ning of the twentieth century were about to graduate, the fourth congress 
of the BWU asserted, with a special resolution, that women have profes- 
sional rights in all sectors of the labor market.’ This resolution regarding the 
admission of women to the liberal professions mostly concerned the situa- 
tion of female legal professionals. After the graduation of the first female 
lawyers, their professional realization became a serious problem, as was the 
case with highly educated women with prestigious professions everywhere 
at the time. 

In 1907, one of the first women to graduate from the faculty of law of 
Sofia University wrote to the minister of justice asking to be allowed to 
practice in court. The minister answered that she did not have, according to 
his interpretation of the law, such a right, nor was she allowed to practice 
in a law firm. In principle, the opponents of women’s admission to the bar 
connected it with the political rights of women and especially with women’s 
suffrage.” Other interpretations, however, given by some male lawyers who 
were supporters of women’s rights, emphasized that neither the first Bul- 
garian Law on Lawyers from November 1888, nor its amendment from 
December 1897, nor the Law on the Structure of the Courts of 1883 and its 
amendment from 1898, forbade women with law degrees to practice their 
profession.!° 

To summarize, before 1945 women were not admitted to the bar, although 
Bulgarian legislation did not contain any restrictive language to this effect. 
Similar to the situation with suffrage, it was neither the constitution, nor 
the Law on Lawyers, nor the Law on the Structure of the Courts that barred 
women from practicing law, but rather patriarchal tradition and politicians’ 
strong but unspoken material interests. More than that, Article 65 of the 
Tirnovo Constitution guaranteed all Bulgarian citizens the right to hold 
positions in the state, societal, or military structures.!! In this case the con- 
stitution did not actually use the term “citizens” but rather “Bulgarian sub- 
jects” (podanitsi); however, it is clear that according to these constitutional 
provisions women had the right to take judicial (si#debni) positions. 

The amendments to the Law on Lawyers from 1897 and to the Law 
on the Structure of the Courts from 1898 listed the conditions for being a 
lawyer as including: Bulgarian citizenship, the exercise of civil and political 
rights, university juridical education, a two-year certificate of judicial train- 
ing, proof of passing the state examination, and registration at the circuit 
courts under the Law on Lawyers.!? According to the texts of these laws, 
there were no formal obstacles for women with legal education to become 
lawyers. Most of the politicians and powerful conservative jurists of that 
time, however, interpreted the above-mentioned conditions in a way that 
excluded women (women did not possess voting rights, which in these inter- 
pretations were understood as political rights), and therefore women were 
not allowed to become interns in a law firm, which was one of the precondi- 
tions for practicing law.}3 
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As already mentioned, from the very beginning of the twentieth century 
and up to 1944, the leaders of the BWU supported all actions of female 
students in law and women with law degrees. The Union appealed to the 
legislators’ sense of justice and insisted on women’s rights to practice their 
profession as freelance attorneys and to be appointed as judges in court.!4 In 
their well-argued documents, female students in law showed that neither the 
existing law for the judiciary nor the law on lawyers contained any stipula- 
tions that barred female lawyers from practicing as judges or attorneys.!5 

The case of female lawyers was guided by interpretations that paralleled 
those faced in the struggle for women’s political rights. Although the con- 
stitution did not contain any restrictive clauses concerning women’s rights 
as citizens, the interpretations provided by the dominant male lawyers— 
due to their overriding material interests and their fear of competition from 
women—excluded female law professionals from the category of citizens 
of the Bulgarian nation-state.'® Indeed, even the most modest rights for 
the “second sex” (for example, a woman’s opportunity to be employed 
by the telegraph and telephone administrations or the railway administra- 
tion) required special parliamentary decisions.!” Here was the real paradox: 
according to the general conditions of the Bulgarian Constitution, women 
were not specifically excluded from the rights of Bulgarian citizens; on the 
other hand, however, in practice they did not have the same rights as male 
citizens. As Nira Yuval-Davis’ authoritative critique of writings on gender 
and nationhood has shown, women are often excluded from the collective 
“we” of the body politic and remain in positions of being objects rather 
than subjects. (Thus the construction of womanhood has the characteristics 
of “otherness.”)!8 

When in 1909 the Bulgarian Parliament discussed the new amendment 
to the Law on the Structure of the Courts,!? female students from the law 
department of Sofia University sent another petition to parliament ask- 
ing for “the right to practice the profession of an attorney and to serve 
as judges.”2° At the same time, on behalf of the BWU, its current leader 
Julia Malinova (1869-1953) signed a letter to the MPs supporting the peti- 
tion of the female students in law and insisting on women’s right to sit in 
the courts.2! The petition of the female lawyers and the demands of the 
women’s movement activists were supported by several MPs, all of whom 
belonged to new political formations: three Democrats, one representative 
of the Radical-Democratic party, and one from the Agrarian party.22 The 
majority of the MPs, however, voted against the petition.”? 

Clearly, only a tiny proportion of the MPs supported equal citizenship 
pr women. The only parliamentary group that unconditionally supported 
the demands of female lawyers and the organized women’s associations 
was that of the Agrarian party. Another illogical circumstance was the posi- 
ton (emblematic of Bulgarian culture) of some well-known Europeanized 
cn petals: For example, Stoyan Mihailovski, a misogynist man of let- 

ts educated in France who was known as a fighter against “tyranny and 
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entrenched power,” was also an obsessive anti-feminist. He addressed the 
parliament and asked the MPs “in no way” to allow female lawyers to take 
positions of attorneys or of judges. He even insisted on forbidding women 
to practice any profession, thereby defending “male dominance and wom- 
en’s subordination,”** as one feminist activist put it. 

The anti-democratic appeals of Mihailovski and people like him were 
countered by the “open letters” written and spread by Anna Karima 
(1871-1949)*5 and Zheni Bozhilova-Pateva (1879-1955),26 who were the 
most prominent leaders of the women’s movement at the time. The anti- 
democratic appeals were also countered by a series of resources and pro- 
tests of women’s associations from around the country and by information 
published in the official organ of the BWU, the newspaper Zhenski glas 
(Women’s Voice),”” about the status of women in the judiciary throughout 
the world. 

From 1910 to 1911, female students of law and the BWU tried once 
more to introduce a bill supporting the professional rights of female law- 
yers, but without success. Because one of the major arguments of the oppo- 
nents of women’s right to be lawyers was that in order to practice their 
profession women should first obtain political (voting) rights, the BWU and 
the new women’s association Ravnopravie (Equal rights)*8 aimed their strug- 
gles at gaining political rights for women while at the same time continu- 
ing to plead the cause of female lawyers. These two organizations defended 
women’s rights not only on the pages of their organs (the newspapers Zhen- 
ski glas and Ravnopravie) and the pages of other periodicals published in the 
country (such as Zheni Bozhilova-Pateva’s feminist journal Grazhdanka, or 
Woman Citizen),”? but they also organized numerous public meetings trying 
to mobilize more women, both in the capital Sofia and in smaller provincial 
towns. Thus in January 1912, in connection with the expected changes in 
the electoral law, the BWU organized a large rally in support of women’s 
political rights with the participation of a number of male politicians and 
lawyers—professors from Sofia University.2° 

Although during the Balkan Wars (1912-1913) and World War I (1914- 
1918) women’s professional struggles were put on hold, the number of 
women who studied law was considerable. In 1916 and 1917, female law 
students sent new petitions to the parliament but the MPs ignored them. In 
1917, the parliament debated a bill for an amendment to the Law on the 
Structure of the Courts.3! One of the most outrageous points in the text was 
the suggestion made by male politicians that people without a special educa- 
tion in law be allowed to take positions in the court administration on the 
grounds that there were not enough lawyers. Women who had the necessary 
education, supported by the women’s movement in the country, insisted that 
they should fill this gap. In the fall of 1917, the BWU organized another 
huge rally in Sofia and invited male supporters of women’s causes.22 Their 
speeches were published in a special brochure. Female activists succeeded in 
convincing some MPs to support a bill that would allow women to practice 
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their profession. Among the supporters of the new amendment were men 
from a range of political parties. Although most of them belonged to left- 
ist parties, some politicians were affiliated with more conservative political 
structures.2° In 1918, these MPs proposed additions to Articles 103 and 115 
of the Law on the Structure of the Courts and to Article 4 of the Law on 
Lawyers, respectively. The change envisioned by both men and women was 
for women to be appointed to the sphere of the judiciary and as attorneys.24 

According to some publications of the time that opposed women’s eman- 
cipation struggles, however, the Bulgarian legal system was not “well worked 
out and was not yet well developed” and because of that “it was dangerous” 
to let women enter this sector.>> As if in the realms of education, telegraph 
and telephone, banking, state or municipal administrations, industry, con- 
struction work, or agriculture, everything was perfectly arranged, sarcasti- 
cally commented Bulgarian feminists—for women were allowed to work in 
these sectors. However, continued the feminist periodicals, nobody would 
think of contesting women’s participation in those difficult segments of the 
economy where they worked for a meager wage.°® 

Since the very beginning of the twentieth century, immediately after the 
first women graduated from Sofia University’s law department, women’s 
rights activists had been organizing and participating in various actions 
against this pronounced injustice. During World War I, however, the dis- 
cussion about the professional rights of female lawyers was displaced by 
other, supposedly “more urgent” issues, only to reappear with new intensity 
immediately after the war was over. But, as it became clear, the progressive 
male lawyers never stopped supporting the struggle for female professional 
rights. 

In the interwar period, the rights of female lawyers continued to be 
among the major professional struggles of women. In 1920, under the 
Agrarian party government, the Minister of Justice Yossif Fadenhecht and 
his administration drafted a new Law on the Structure of the Courts, which 
envisioned women gaining the right to become advocates. The Sityuz na bul- 
garskite advokati, (SBA, Union of the Bulgarian Attorneys, UBA), was estab- 
lished in 1921. In the 1920s, all congresses of the UBA continued debating 
and voting on suggestions related to the issues of the professional rights of 
female lawyers and especially to their right to work as attorneys. The first 
general assembly of attorneys, held in 1921, entrusted the board to prepare 
a preliminary project about advocacy. The text drafted by the board—the 
result of the collective work of several lawyers—envisioned (in its Article 4) 
that “people from both sexes can become attorneys.”2” The project would 
be discussed during the second congress of advocates, but that gathering of 
Bulgarian advocates decided to postpone the debates. After the approval 
of the project by the codification commission, the proposal was sent to all 
advocates in the country in order to, as they put it, be able to draft “an 
excellent” bill that could serve as a “stable foundation of the future law 
or attorneys.”58 All attorneys and judges in the country were expected to 
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speak to the question of whether or not it was time to give female legal 
professionals the right to practice their profession in court. Nobody, how- 
ever, answered this question, and at the end, the codification commission— 
against the wishes of the union of attorneys—proposed its own project in 
which only men had the right to be attorneys. This was the text voted for by 
the Third Congress of Attorneys, held in December 1923, with a minimum 
majority of only 10 votes. Its negative result notwithstanding, the vote also 
showed that a lot of male politicians did support the women’s demands.°? 

It is clear that, because there were not enough people supporting wom- 
en’s rights among the politically powerful men at the time and because 
there were no women elected to the parliament who could defend their 
own rights, the numerous initiatives of female legal professionals, of female 
law students, and of various feminists and women’s rights activists in the 
country failed. No wonder, then, that the large general gathering of female 
lawyers held in Sofia on December 23, 1923 made the decision to organize 
all female lawyers to defend their professional rights and interests. The edi- 
tors of the newspaper Zhenski glas began to create a database of all female 
lawyers living both in Sofia and in provincial towns in an effort to unite and 
mobilize them for action.*? 

The opponents of the change put forward some very strange argumenta- 
tion in the journal Advokatski pregled (Attorneys’ Review), which actually 
echoed the decision of the Third Congress of Bulgarian Attorneys.*! They 
believed that the “woman” should first obtain “full equality with man in 
terms of civil rights, after that she should get political rights on equal terms 
with men and only after that should she aspire for the right to be an attor- 
ney.”*? As Dimitrana Ivanova, the editor in chief of Zhenski glas and the 
leader of the BWU from 1926 to 1944, mentioned, this formulation did not 
follow any logical or historical reasons since the right to be an attorney is a 
professional right: it is a right to make a living and should not be dependent 
on political rights.43 Just as there are female teachers, doctors, workers, 
employees, etc., there should be female attorneys, Ivanova commented. She 
continued: it is clear that Bulgarian “democrats” do not want to let women 
take such a strong professional position:*4 


But nothing can stop life going on and deny life’s demands—if not 
today, tomorrow you will be pushed to admit this right to women; with 
today’s refusal you will only leave a document showing to the future 
generations that advocates—the supporters of the rule of law—had 
acted as opponents of a right articulated by life, only because this right 
of women affected their material interests. [. . .] Let us remind you, that 
we, women, have the right to study law. And is there a greater absurdity 
than to prevent us from using our knowledge?!*5 


Moreover, the shorthand record of the Bulgarian Parliament from 1925 
and the periodical press of the time also reported a confusing episode in 
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the work of this ostensibly most democratic Bulgarian political institu- 
tion. Thus in 1925, during the third reading of the bill of attorneys, Angel 
Vilchev (from the Democratic Party) and an MP from the town of Nikopol 
moved that the right to practice the profession of attorney be granted to all 
Bulgarian citizens, irrespective of their sex.4° Viilchev’s proposal was even 
put to the vote and the majority of the MPs supported it.4” However, Min- 
ister of Justice Tsviatko Boboshevski opposed this result and threatened to 
withdraw the bill if the already voted decision was accepted by the parlia- 
ment. The Chairman of Parliament, Dr. Boris Vazov, instead of accepting 
the already voted decision (after more than half the MPs had supported the 
rights of female lawyers), decided to put the issue to the vote once again. 
Some well-known lawyers, Professor Fadenhecht, for example, urged all 
MPs to vote according to their consciences. However, in order to please 
Minister Boboshevski, some of the voters who had previously supported 
women’s rights refrained the second time.*8 

After years of discussions, however, as mentioned, in July 1925 the par- 
liament finally voted on the new Law on Lawyers, which again left female 
lawyers without the possibility of practicing law. This document stipulated 
a mandatory training period for candidates to be authorized to work as 
lawyers, the requirements of admission of the candidates to training, the 
length of the training period, its course, its end, and the rights and duties of 
the trainee-lawyers. In order to practice their profession, the lawyers had to 
register at the bar association and receive a certificate from the bar council. 
The new law preserved the rights of the “status quo lawyer practitioners” 
under the Law on Lawyers from 1888, and for the first time it explicitly 
postulated that women could not practice law.’? 

At the Seventh Congress of the Union of Bulgarian Attorneys (UBA), held 
on July 7 and 8, 1928 following the decision of both the UBA and that of 
the Union of Bulgarian Judges (UBJ), which had gathered at a joint meeting 
in 1927, delegates spent a lot of time discussing the rights of women with 
law degrees to practice their profession as attorneys. Fourteen male attor- 
neys spoke in support of the right of women to be attorneys, and seven of 
the speakers at the congress were against women’s professional rights. The 
BWU published a special brochure on the topic presenting the entire his- 
tory of this controversy.°° The leader of the Democratic Party, Alexander 
Malinov, spoke at the congress of the UBA explaining his motives to vote 
for the rights of women with law degrees to become attorneys and judges.*! 
In December 1929 at the session of the Twenty-Second Ordinary National 
Assembly, Professor Georgi Danailov introduced his own agenda for a bill 
giving female lawyers rights to be attorneys.°? Representatives from all par- 
liamentary groups supported this motion. Dr. Todor Kulev, then Minister of 
Justice, also supported the project. The Congress of the International Alli- 
ance of Women for Suffrage and Equal Citizenship held in Berlin at the same 
time sent a telegram in support. The motion was voted on at first reading, 
but because there was a new minister—Kuncho Milanov—who was against 
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this measure, the bill was neither discussed in the parliamentary committee 
of justice nor ever voted on in parliament.* 

In May 1924, Bulgarian female university graduates established their 
own organization: the Association of Bulgarian Women University Gradu- 
ates (ABWUG, Druzhestvo na bilgarkite s visshe obrazovanie), later known 
also as Bulgarian Association of University Women (BAUW).°4 Most of its 
members were teachers, lecturers at Sofia University, lawyers, writers, art- 
ists, architects, and medical doctors from Sofia, representing the entire intel- 
lectual and scientific elite in the capital. In July 1925, the ABWUG became a 
member of the International Federation of Women Graduates, later known 
as the International Federation of University Women (IFUW). Four sections 
were formed within its framework over time: those of female lawyers, female 
artists, female writers, and female students. About fifteen percent of the 
members of this organization had been educated abroad (mainly in France, 
Germany, Switzerland, and Austria-Hungary). Most had received their edu- 
cation at Sofia University in Bulgaria, at the Academy of Arts, or at the 
Music Academy. One-third of the members had doctoral degrees and most 
knew foreign languages, sustained extensive contacts with female activists 
and intellectuals abroad, and participated in the meetings of the IFUW.>** 

The major goal of the ABWUG was to secure favorable conditions for 
professional women in Bulgaria. Its lawyers’ section was formed first in 
1928 and turned into the biggest corporate organization of Bulgarian wom- 
en’s elite, with about 150 members during the 1940s.°° The leaders of the 
section of lawyers were authoritative and internationally recognized jurists. 
Over the years, the section was led by three women. The first (between 1928 
and 1934) was Maria (Manja) Girginov(a), who in 1930 was also elected a 
member of the Council of the International Federation of Women in Legal 
Careers created in 1928 in Paris (known by its French acronym FIFCJ).°’ 
The second (between 1934 and 1936) was Velisslava Radulova, who spe- 
cialized in commercial law in Italy and had been a delegate (in 1921) to the 
Italian-Bulgarian Mixed Arbitration Court in Rome.*® In 1936, she was 
elected to the board of the FIFCJ and in 1938 she was nominated to the 
Commission on the Status of Women at the League of Nations. The third 
chairwoman of the section of lawyers (from 1936 until 1948) was Teofana 
(Fany) Kesyakova, whose career was typical for Bulgarian female jurists: 
after her graduation from the Sofia University law department (in 1920), 
Kesyakova worked as a secretary for private companies and foreign diplo- 
matic missions in Sofia.°? 

The struggles for the professional and political rights of Bulgarian 
women with law degrees were the major focus of the lawyers’ section of the 
ABWUG. The FIFCJ provided support on the issue of women’s professional 
rights as early as 1929, but, of course, it was not in a position to change 
the situation in the country, as the powerful Bulgarian male politicians saw 
this issue as a problem in constitutional law rather than a labor issue. That 
is why the section of lawyers at the beginning initiated a juridical dispute 
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against the Law on Lawyers and at the same time aimed—with political 
support—at amending the Law on the Structure of the Courts. In 1934, 
after a military coup d’état and the establishment of an authoritarian regime 
in Bulgaria, along with banning all political parties, the new government 
refused to discuss the case of women lawyers with their section within the 
ABWUG. At that point female lawyers changed their strategy and con- 
centrated specifically on women’s suffrage. They believed that once they 
became full citizens with voting rights, women with a legal education could 
also hold positions in the legislature. This brought them very close to the 
agendas of other women’s organizations (apart from BWU) prior to World 
War I, such as the small suffragist formation Ravnopravie (Equal Rights, 
known as the Union of Progressive Women, as well).°! 

As shown earlier, the struggles of female lawyers to obtain their pro- 
fessional rights were supported by many Bulgarian attorneys and many 
members of the UBA. After the restoration of parliamentary regime, women 
obtained the right to participate in local (communal) and parliamentary 
elections. In 1937, women were granted—in accordance with the dominant 
nationalistic demographic concerns of the time—voting rights for local elec- 
tions if they were mothers in a legal marriage, i.e., as reproducers of the 
nation. In 1938, the new electoral law defined all Bulgarian subjects as vot- 
ers, including both men and women twenty-one years of age and older—the 
latter, however, only if married, divorced, or widowed. Voting was obliga- 
tory for male voters; it was optional for women voters.*? The parliamentary 
elections in 1938 were the first after the restoration of the constitution. 
Judging from the results reported in the periodical press, only 1,563,188 
women obtained the right to vote. In the 1937 local elections, only 434,633 
of those women participated, while in the parliamentary elections in 1938 
their number rose to 764,550 voters.®? 

The lawyers’ section of the ABWUG sharply criticized the regime because 
the new electoral laws did not treat women and men as equals. Female 
lawyers argued that it was completely inappropriate to make civil status 
dependent on such criteria as “marriage” or “maternity” and to deprive of 
active suffrage various categories of women including adoptive mothers, 
women with children born out of wedlock, childless women, and single 
women. After married, divorced, and widowed women got suffrage rights, 
however, female lawyers were still not able to practice their profession, even 
the married ones among them. The persistent efforts of Dimitrana Ivanova, 
the leader of the Bulgarian Women’s Union in the interwar period, and Vera 
Zlatareva, one of the most active members of the lawyers’ section of the 
ABWUG, offer stellar examples of women’s activism, but I will come back 
to these cases later. 

Since in 1938, married, divorced, and widowed women in Bulgaria 
received the right to vote in parliamentary elections, the major objec- 
tion of the opponents of the rights of female lawyers—that female law- 
yes could not practice their profession because they did not have political 
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rights—was eliminated. Immediately after the first elections with women’s 
participation, representatives of the BWU—among them Dimitrana Iva- 
nova, Rada Petrova, and Dr. Vera Plocheva—met with Minister of Juris- 
prudence Ivan Kuzhuharov. The latter promised that women would only 
earn the right to serve as attorneys through an amendment to the Law on 
Lawyers. At the same time, women’s insistence that the new law of juvenile 
courts envisioned the possibility for women to take positions as judges 
there met the resistance of the minister, who said that it was untimely to 
ask this when women did not yet have the right to be attorneys. However, 
the minister did allow a representative of the BWU to participate in the 
committee preparing the law on juvenile courts; this was the jurist Fany 
Kesyakova, member of the ABWUG and chairwoman at that time of its 
section of lawyers.®* 

In October 1940 the Ministry of Justice introduced a bill for changing 
Article 1 of the Law on Lawyers, which dealt with the admission of women 
to the bar. The changes supported by the then-Minister of Justice Vassil 
Mitakov would allow female lawyers to become attorneys. The following 
text was also added in the law: “Persons of the female sex, although they do 
not have political rights according to the laws of the country, can be attor- 
neys, if they meet all the other conditions, written in the previous article. 
They also have the right to train in a law firm.”® In the end, however, 
female lawyers only obtained rights equal to those of men when the com- 
munists came into power within the antifascist government established on 
September 9, 1944. 

I would like to present here some available statistical information about 
all (male) lawyers in the Bulgarian nation state during the period 1878-1944. 
According to the preserved official data, by the end of December 1885 in the 
principality of Bulgaria, there were 358 lawyers; among them, only fifteen 
had completed juridical education. The largest number of lawyers (fifty) was 
registered at the Sofia court district because of the larger population in Sofia 
and their needs and also because of the existence of a court of appeal there.® 
In 1904, there were 823 attorneys in the country, only 289 among them with 
law degrees. In 1911, there were 1,106 attorneys, 656 among them with uni- 
versity law degrees and 107 with doctorates. In 1918, the number of lawyers 
in Bulgaria was 1,170; 876 among them had legal education and ninety-two 
had doctorates. In 1925, the number of lawyers was 2,394; in 1932, 2,821; 
in 1936, 2,596; and in 1941, 2,981. These lawyers were working as attor- 
neys, judges, public prosecutors, notaries, secretaries, etc.” 

Only shortly after the September 9 coup d’état the new communist domi- 
nated government issued a decree from October 13, 1944 that introduced 
the full equality of people from both sexes.®8 This law established the equal- 
ity of women and men in all spheres of economic, state, cultural, social, and 
political life. After several decades of struggles, women obtained the right 
to be attorneys, district attorneys, and judges. The Law on Lawyers from 
October 1947 significantly changed the provisions in the regulation of the 
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legal profession and legal defense in accordance to the new socialist Dimi- 
trov Constitution. 


Two Emblematic Case Studies: Dimitrana Ivanova 
(1881-1960) and Vera Zlatareva (1905-1977) 


The aforementioned Dimitrana Ivanova, leader of the BWU, studied philoso- 
phy at the University of Zurich in Switzerland.®? Due to family misfortunes, 
she was forced to return home when she had only the final examination to 
complete. She then found work as a teacher. Well-educated and with a keen 
sensitivity to sexual inequality, having more than once encountered discrim- 
ination because of her sex, her involvement in the women’s movement seems 
only logical. She was the leader of the association Dobrodetel in her native 
town of Rousse and one of the most visible activists of the national women’s 
movement. In the early 1920s—while married with three young children— 
she decided that an education in law would enable her to do more for the 
women’s cause. She tried to enroll at the law faculty of Sofia University but 
was rejected on the grounds that she “did not have a complete secondary 
education” (all high schools in Bulgaria by then had eight grades, while she 
had—during the 1890s—needed to complete only six). It was then that, as 
she wrote in her autobiography, “the conviction became deeply seated in me 
that I should fight formalism and injustices against women.””? After com- 
pleting her eight-year high school education by taking the necessary final 
exams (at the same high schools where she had been teaching for sixteen 
years), Ivanova enrolled in the law faculty and graduated in 1927. In 1928 
she founded, and for two years edited, the journal Zhenata (The Woman), 
which specialized in legal aspects of male domination and women’s subor- 
dination. From 1920 to 1944 she was the editor in chief of Zhenski glas, the 
organ of the BWU, and from 1926 until the communist takeover in Septem- 
ber 1944, she also served as chairwoman of the BWU. In 1929, Dimitrana 
Ivanova applied to practice law as an attorney. The case required the inter- 
vention of Sofia’s Council of Attorneys (SofCA [Sofiiski Advokatski Siivet, 
SAS]), the Supreme Council of Attorneys (SCA [Visshia Advokatski Siivet, 
VAS]}, and the Supreme Cassation Court (SCC [Virhovnia Kasatsionen 
Std, VKS]). All these institutions were expected to take a position on the 
question of women’s rights to be defense lawyers/attorneys. SofCA and SCA 
explained their negative opinion about female lawyers’ rights by pointing 
out that women did not have political (i.e., voting) rights. According to the 
answer of the SCC, the question of women’s political rights was irrelevant 
'0 women’s professional rights; it justified its judgment with the already- 
cited new Law on Lawyers, approved in 1925, which denied women the 
right to make a living by practicing their profession.”! 

Under Ivanova’s leadership, the BWU continued its campaign for the pro- 
fessional tights of female lawyers. Edited by her, the newspaper Zhenski 
glas reported all social actions and feminist pressure on the government 
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and parliament on this issue. Thus, for example, in 1926 the BWU made 
a proposal to the Minister of Justice, Todor Kulev, regarding the juridical 
rights of women and the rights of female lawyers in particular. The activists’ 
suggestions concerned numerous important issues: among them, equalizing 
property rights of spouses and family property; introducing civil marriage 
parallel to the religious one with the proposal that divorces be dealt with by 
civil courts (and that the reasons for divorce be the same for both women 
and men); introducing a law for identifying the father of a child born out of 
wedlock, for child support money, and for children’s rights (as well as sup- 
port for the mothers of such children); asking for guarantees for protection 
of the underage girl and her honor; equalizing inheritance rights of girls 
and boys for uncovered unmovable property; demanding state or communal 
support of poor widows and their children; insisting that the Law on Law- 
yers envision a text regarding women’s rights to be attorneys; and asserting 
that women with legal education have the right to be judges, and all laws be 
revised and all limitations imposed on women be removed, thus guarantee- 
ing full equality between women and men.” 

Under Dimitrana Ivanova’s leadership, the Bulgarian suffragists did 
achieve partial success by participating in local elections in 1937 and in par- 
liamentary elections in 1938. In the 1920s and 1930s, Ivanova demanded 
equality between the sexes in the sphere of education, reacting against 
government attempts to establish different types of schools for girls and 
campaigning for the right of female jurists to appear as defense lawyers in 
courts—commitments that were intimately informed by her personal life. 
Ivanova actively participated in the activities of the International Alliance 
of Women for Suffrage and Equal Citizenship (IAWSEC) and, in the second 
half of the 1930s, was a board member of that organization (elected in 1935 
by the congress in Istanbul). The advent of the communist regime, however, 
was a turning point in her life. Initially, she became a victim of personal 
revenge like other socially prominent figures of the “ancient regime.” She 
narrowly escaped a death sentence—i.e., an arbitrary decision to execute 
her without a trial—in the manner of the new regime dominated by com- 
munists. Dimitrana Ivanova’s life story, like the history of the women’s 
movement in Bulgaria, was shaped by powerful political trends—leftist, 
nationalist, and authoritarian—as well as by the particular political situa- 
tion. The compulsory end of her public activities in 1944 marked the end of 
the autonomous women’s movement in Bulgaria, her life story merging once 
again with the broader fate of the Bulgarian women’s movement.”? 

Vera Zlatareva, the secretary of the lawyers’ section of the ABWUG, was 
born into a teachers’ family in a small village a hundred kilometers east of 
the Bulgarian capital Sofia. After finishing the local village school, Zlatareva 
graduated from the middle and high schools in Plovdiv, the second largest 
city in the country.”4 She graduated from the law school of Sofia University 
in 1929, where in 1931 she would also be granted a doctorate. In 1936 she 
married Mihail Genovski (1903-1996), a lawyer, journalist, politician, and 
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later professor at Sofia University. Vera Zlatareva never took her husband’s 
name. In a brochure published in 1945, she wrote that the change of name 
signified “the property relation that a man has over his wife.””> The couple 
had two children, a daughter and a son. Zlatareva struggled continuously 
against the exclusion of Bulgarian female lawyers from the bar and won 
some concessions to her case. Thus in May 1938, the SofCA allowed Zlata- 
reva to begin training at the law firm of her husband Mihail Genovski, 
where she worked as an attorney for a probationary period. But the public 
prosecutor in Sofia (supported by some members of the SofCA and the pros- 
ecutorial supervision at the Sofia District Court) contested the decision, and 
itwas subsequently annulled by the SCA.”¢ In 1942, following the Bulgarian 
invasion of Macedonia in 1941, the Council of Defense Lawyers in Skopje 
allowed Zlatareva and a colleague of hers to practice in Skopje. But it was 
again the SCA in the capital of Bulgaria that put a stop to this.”” 

In October 1940, Zlatareva also applied for a position as a professor of 
labor and social law at Sofia University, but due to the existing sexist statute 
of the university—it allowed women to apply for a university position only 
if there was no male candidate—she failed.”® The only successful female 
candidature at the Sofia University’s faculty of law before 1944 was Luksa 
G. Danailova, appointed as an assistant professor in 1941. She was the 
daughter of Georgi Danailov, one of the very well known Bulgarian lawyers 
and professors at the university.’? 

The protests of female lawyers across Bulgaria were, as Zlatareva’s life 
story shows, reflections of these women’s personal struggles with the male 
legal profession and a direct articulation of their experience as they persis- 
tently came up against obstacles to their professional development. These 
experiences evoked the passion and anger that fueled Zlatareva’s actions as 
secretary to the female lawyers’ section of the ABWUG. 

Vera Zlatareva was a prolific researcher of various social issues. She pub- 
lished extensively on prostitution in Bulgaria, as well as on the status of ille- 
gitimate children and juridical factors affecting Bulgarian women’s status, 
including labor, property and family relations, alcoholism, and gambling. 
Zlatareva and her husband were both active members of the Bulgarian 
Agrarian party (the peasant party), and together they edited the agricultural 
journal Zemia i trud (Land and labor). For many years, Zlatareva was presi- 
dent of the Balgarski neutralen viizdurzhatelen stijuz (Bulgarian Indepen- 
dent Temperance Union). She was also an active member of the previously 
mentioned ABWUG. 

In the second half of the 1930s, Zlatareva became active in anti-prostitution 
campaigns. She was an official Bulgarian delegate to the First International 
Congress on Social Morality held in Budapest in October 1934 and, from 
January 1935, she maintained contacts with the Internationaler Verein 
Freundinnen junger Madchen (International Union of Friends of Young 
Girls) based in Neuchatel, Switzerland. In May 1937, Zlatareva attended 
the International Abolitionists Congress in Paris, presenting a paper on 
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prostitution in Bulgaria. In this, as in all her research on prostitution, she 
paid particular attention to social, economic, psychological, moral, and 
juridical factors, and spoke out against prejudiced “explanations” of prosti- 
tution as a product of “women’s nature.” She was well informed regarding 
contemporary debates on prostitution and the history of abolitionist cam- 
paigns in Western Europe, especially regarding the prominent role of the 
abolitionist leader Josephine Butler (1828-1906). 

Female lawyers would only win the right to practice law in Bulgaria after 
the introduction of communist legislation in October 1944, which granted 
women equal rights with men. Zlatareva was the first woman to become an 
attorney in 1945. After World War II, Zlatareva remained a public figure 
as a lawyer and MP (a representative from the agrarian party). In the late 
1940s, she participated in various parliamentary committees that drafted 
socialist laws. She was particularly committed to laws granting women 
and men equal rights and, from 1947, to the Socialist constitution project. 
Zlatareva insisted that equality between women and men be clearly stated 
in statute in order to prevent the discriminatory interpretations of law that 
she had personally experienced under the “old regime.”®° 


Afterword 


Between 1944 and 1989 the number of female lawyers would gradually rise 
and, during the last twenty years of transition to political pluralism and a 
market economy after 1989, they began to outnumber men. In 2001 there 
were 1,567 female and 1,923 male members of the Sofia Bar Association. 
The number changed in 2004 to 2,323 women and 2,247 men.®! This, how- 
ever, does not mean that female lawyers could access the highest power in 
the country. The glass-ceiling effect is still present in today’s Bulgaria. 
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19 In Bulgarian—Zakonoproekt za izmenenie I dopiilnenie na Zakona za 
stidoustroistvoto. 

20 Ivanova, “E li dostatuchno iziasnen viprosa,” 214. 

21 About Malinova, see: Krassimira Daskalova, “Julia Malinova,” in A Biographi- 
cal Dictionary of Women’s Movements and Feminisms. Central, Eastern and 
South Eastern Europe, 19th and 20th Centuries, ed. Francisca de Haan, Kras- 
simira Daskalova, and Anna Loutfi (Budapest and New York: CEU Press, 2006), 
293-295. 

22 Kristiu Mirski, At. Kraev, and Milev from the Democrats; K. Siderov from the 
Radical-Democratic party; and Alexander Stamboliiski from the Agrarian party 
supported these women. 

23 Ivanova, “E li dostatuchno iziasnen viprosa,” 214. 

24 Jenny, “Konkretni zhenski iskania pred siida na obshtestvenoto mnenie,” Zhen- 

ski glas (December 17, 1909): 3-4. 

About Karima, see: Krassimira Daskalova, “Anna Karima,” in A Biographical 

Dictionary of Women’s Movements, 235-240. 

State Archive of the town of Bourgas, Collection 814 k (Zheni Bozhilova- 

Pateva); for a short presentation of Bozhilova-Pateva’s life in German, see: Wolf 

Oschlies, “Zeni Bozilova-Pateva (1878-1955). Leben und Werk der bulgari- 

schen Volksbildnerin und Demokratin,” Siidost-Forschungen 32 (1973): 192- 

210. See also my article about her published in Bulgarian: “ ‘Grazhdankata’ Jeni 

Bojilova Pateva (1878-1955),” in Beati Possidentes, ed. Antoaneta Totomanova 

and Tsvetanka Pancheva (Sofia: Natsionalna biblioteka Sv. Sv. Kiril I Metodii, 

2012), 445-459, 

27 “Po davane prava na juristkata,” Zhenski glas (January 1, 1911): 1-25 D., “Svo- 

boda na profesiata,” Zhenski glas (February 1, 1911): 2-4; Zl. D. Raikova, 

“Chirpanskoto zhensko druzhestvo v otgovor na G-n Mihailovski,” Zhenski 

glas (January 1, 1910): 2-3; Jenny, “Zhenata v advokaturata,” Zhenski glas 

(January 1, 1910): 4-5; D., “Dopushtane na zhenata do advokatskata profesia. 

(Iz spisanie. ,, Die Frau“na Helene Lange),” Zhenski glas (December 7, 1910): 6. 

Established in 1908 with Anna Karima—the former president of the Biilgarski 

Zhenski Stiyuz—in charge and specifically struggling for women’s political rights. 

ay upsosut za juristkite v Nar. Stbranie,” Grazhdanka 1, no. 3 (March 1911): 

Among them Dr. Nikola Sakarov, Prof. Dr. Stefan Kirov, Prof. Georgi Danailov, 

and Tseko Brishlianov. 
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Zakonoproekt za izmenenie I dopulnenie na zakona za ustroistvoto na 
stidilishtata. 

Ilia Yanulov and Dr. Nikola Sakarov among them. 

Zakonodatelno predlozhenie (a bill allowing women to serve as judges and 
advocates). Among the MPs who proposed this bill one can see the names of Ilia 
Yanulov, Dr. Nikola Sakarov, Alexander Tsankov, B. Lissev, Dr. Pettir Dzhidrov, 
Dr. Yossif Fadenhecht, Stoian Kostourkov, and P. Stanchov. A great number of 
the MPs signed the bill, Prof. Georgi Danailov and Prof. Dr. Danev among them. 
Ivanova, “E li dostatuchno iziasnen viprosa,” 216. 

Among the proponents of this idea were Ilya Yanulov, Dr. Nikola Sakarov, 
Alexander Tsankov, P. Lissev, Dr. Petir Dzhidrov, Dr. Yossif Fadenhecht, Stoyan 
Kosturkov, and Ts. Stanchov, and they were supported by T. G. Danailov, P. 
Paskalev, Yanko Kutsarov, Ivan Georgov, Todor Lukanov, Georgi Kirkov, Vasil 
Kolarov, Stoyan Omarchevski, and Hristo Kabakchiev. See about this: “Iskaneto 
na zhenite juristki I otgovorite po nego na Predsedatelia na Narodnoto siibranie 
Ina Ministira na pravosidieto,” Zhenski glas (January 15, 1924): 4-5. 
“Absurdit ne e dokazatelstvo,” Zhenski glas (July 15, 1918): 2. 

Ibid., 2-3. 

The jurists who worked on the project were Zgurev, Vladimir Mollov, Dr. Yossif 
Fadenhecht, Dr. Boris Vazov, Velyu Kyuchukov, and B. Ierusalimov. For more 
information, see: Advokatite v zashtita na advokatskite prava na zhenite. Iz VII 
Kongress na Stiyuza na advokatite v Bilgaria 7-8 yulti 1928 (Sofia: Bulgarski 
Zhenski Sityuz, 1930), 5. 

Ibid., 5. 

These included Prof. Alexander Tsankov, Alexander Malinov, Prof. Georgi Danailov, 
Prof. Yossif Fadenhecht, Prof. Venelin Ganev, Dr. Petiir Dzidrov, and Dr. Nikola 
Sakarov. R. Madzharov, then a minister of justice, also supported women’s rights. 
The Bulgarian Women’s Union immediately protested against this decision, organ- 
ized another rally, and conducted an inquiry among the leaders of various political 
parties. “Kiim deputatite-advokati,” Zhenski glas (February 10, 1924): 1. 
“Vitreshna hronika. III Razni: Zhenite juristki se organizirat,” Zhenski glas 
(January 15, 1924): 7. 

“Za zhenite advokati,” Advokatski pregled 8 (December 16, 1923): 111. 

See: “Pravoto na advokatstvo na zhenite. Iziavlenie na g. ministura na pravosudi- 
eto g. R. Madjarov I Mnenie na Prof. Dr. Yossif Fadenhecht (dadeno po pokana 
na redaktsiata na v. Zhenski glas),” Zhenski glas (February 10, 1924): 1; Dimi- 
trana Ivanova, “Pak za zhenite advokati,” Zhenski glas (January 15, 1924): 4. 
About Dimitrana Ivanova, see: Krassimira Daskalova, “Dimitrana Ivanova,” in 
A Biographical Dictionary of Women’s Movements and Feminisms, 182-184; 
Krassimira Daskalova, “The Women’s Movement in Bulgaria in a Life Story,” 
Women's History Review 13, no. 1 (2004): 91-103. 

For comparison, in the United States, women had the right to be attorneys since 
1869 but obtained suffrage only in 1920; in France, women were allowed to 
practice as attorneys in 1900 but got political citizenship only in 1944; Switzer- 
land allowed female lawyers to be advocates in 1922 but women got political 
citizenship very late—after WWII. From these examples it is clear that there is 
no strict relation between women’s political and professional rights. After WWI, 
in 1919, Italian women got access to the advocate profession; in 1920, the con- 
stitution of the new state of Czechoslovakia equalized the labor rights of women 
and men; and in 1923, women in Czechoslovakia got the right to practice in the 
courts and full rights of judges in 1930. Women in Germany were allowed to be 
advocates in 1922. During the same year, Great Britain and all countries from 
the British Commonwealth—Ireland, Egypt, India, New Zealand, and Canada— 
gave women the right to be barristers plus the right to be notaries. Also in 1926, 
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Sweden and Norway allowed women to practice as judges. Women in Belgium, 
Spain, Mexico, Chile, Argentina, China, and Japan obtained rights to be advo- 
cates also in the 1920s. Bulgaria and Albania were the only countries in the 
Balkans where female lawyers had no professional rights until 1944. In Greece, 
female lawyers got such rights in 1926; in Yugoslavia this happened in 1927; 
in Turkey, in 1928; and in Romania, in 1929. The data are cited in [Dimitrana 
Ivanova] “Delegatsia na Suyza pri Ministura na pravosudieto,” Zhenski glas 
(July 20, 1938): 3. 
Ivanova, “Pak za zhenite advokati,” 4. 
P. Stefanov, “Kamarata I advokatite: Predlozhenie da se dade na zhenite pravo 
da advokatstvat,” Advokatski pregled 7, no. 1 (1926): 9. 
This suggestion was supported by jurist Alexander Malinov as well. He was 
an MP, the leader of the Democratic Party, and husband of Julia Malinova, 
who until 1926 was the chairwoman of the Bilgarski Zhenski Sityuz, BZhS. 
About this, see: D. Ivanova, “Pravoto na advokatstvo na zhenite v Narodnoto 
sibranie,” Zhenski glas (July 1, 1925): 2. 
A publication in the official organ of the Bulgarian Union of Advocates, how- 
ever, contains another version of this story: the author, P. Stefanov, insists that 
because the proposal of Angel Vilchev was made during the third hearing and 
against the statute of parliament, which said that no changes could be made dur- 
ing the third hearing of a bill, the suggestion of MP Vilchev was turned down. 
This was the formal reason for turning it down! 
Petko Dobchev ed., The Sofia Bar Association 1878-2005 (Sofia: Sibi, 2005), 19, 
Among the supporters were Alexander Malinov and Dr. Todor Kulev, Minister 
of Jurisprudence, and delegates from Sofia (Dr. G. Lipovanski, Dr. T. Mihailov, 
Dr. Minchev, Dr. Papazov, P. Boyadzhiev, Ts. Panchev, S. Petkov, and Ivan Runevski); 
Stara Zagora (S. Georgiev); and Elhovo (I. Popyanchev). The final vote of the con- 
gress of advocates was 71 “for” and 81 “against” the right of female lawyers to 
serve as advocates. Those who voted “for” insisted that women had the necessary 
education and qualities to enter advocacy and that only male egoism, selfish mate- 
rial interests, and fear of women’s competition prevented their opponents from 
voting for justice and proving to be real supporters of the rule of law and human 
justice. Among the conservative supporters of the status quo one can read narrow- 
minded and biased opinions about women’s “nature” and their role in the society 
and family and their potential qualities to corrupt male judges. See: Advokatite v 
zashtita na advokatskite preva na zhenite. Iz VII Kongress na Sityuza na advokatite 
v Bulgaria 7~8 yulii 1928 (Po sluchai vnasianeto v Narodnoto slibranie na zakono- 
datelno predlozhenie za davane na advokatski prava na zhenite juristki v Bulgaria) 
(Sofia: Bulgarski zhenski suyuz (Pechatnitsa “Pravo”), 1930), 23. 
Alexander Malinov, “Advokatskoto pravo na zhenite yuristki: Rech, durzhana 
vV kongressa na Advokatskia suyuz prez july 1928 g pri debatite po vuprosa za 
advokatskoto pravo na zhenite,” Zhenata 1, no. 1 (1929): 4-9. 
Danailov, “Davaneto na advokatski,” 49-51. 
Ivanova, “E li dostatuchno iziasnen viprosa,” 214-218. 
Ne Universitetskoto obrazovanie, 156-164. 

1d. 
Georgeta Naztrska, “The Bulgarian Association of University Women, 1924- 
1950,” Aspasia 1 (2007): 153-175, esp. 162. 
Later known as the International Federation of Women in the Legal Careers 
(FIFCJ). She was the sister of Alexander Malinov (a lawyer, the leader of the 
Democratic Party, and three times Bulgarian Prime-Minister) and was married 
to Alexander Girginov. They were also activists of the Democratic Party. See: 
“Maria Girginova,” BAUW, 2010, accessed May 13, 2014, http://bauw-bg. 
com/?page_id=146. 
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Catherine Jacques 


“Lacquisition de la nationalité belge,” Bulletin du CNFB (1952): 24. 

Offen, European Feminisms, 379. 

Germaine Cyfer-Diderich, La situation actuelle des femmes diplomées des Uni- 
versités. Un rapport 1956-1965 (London: FIFDU, 1966), 7-8. 

Report of ICW’s liaison officer at the seventh session of the Status of Women 
Commission. United Nations Headquarters, 1953: Carhif: ICW, 2486. 

P.V. of the Board meeting ICW, January, Paris 1952: Carhif: ICW, 2486. 
Resolution 547, I (XVIII) of the Economic and Social Council of the UN, 
805th plenary session, July 12, 1954: Carhif: Ernst-Henrion, 8; Marlise Ernst- 
Henrion, “Les Nations Unies et la condition de la femme,” Journal des tribu- 
naux, 1968, reprinted in La condition de la femme dans la famille et dans la 
société. Recueil de réflexions, ed. Marlise Ernst-Henrion (s. |.: Zenner-Henrion, 
1989), 66-67. Observation on some points on the draft agenda. Speech pre- 
sented by the ICW during the 9th session of the UN Commission on the Status 
of Women, February 8, 1955 (E/CN.6/NGO/26): Mundaneum, CNFB, 012. 
Brief analysis of our comparative survey, ICW 1958, and various correspond- 
ence: Carhif: ICW, 2165S. 

Annales parlementaires, Sénat belge, session 1957-1958, November 13, 1957. 
See: Carhif, ICW, 2179, 2166, 2483, 2533. 

Theanolte Bahnisch (ICW representative), Report on the 18th session of the 
UN Commission on the Status of Women. Tehran, March 1-20, 1965, Paris, 8. 
ICW, Report on the triennial Council meeting, Athens (Greece), March 28- 
April 8, 1951, s.l., s. d., 37. 

Draft Declaration on the Elimination of Discrimination Against Women. Mem- 
orandum by the secretary-general, 18th session of the Commission on the Sta- 
tus of Women, December 29, 1964: Carhif: ODI 632; ICW, 2510. 
Declaration on the elimination of discrimination against Women, November 7, 
1967: Carhif, ICW, 2168. 

“The Convention on the Nationality of Married Women—adopted in 1957—is 
integrated under Article 9 providing for the nationality of women, irrespec- 
tive of their marital status. The Convention, thereby, draws attention to the 
fact that often women’s legal status has been linked to marriage, making them 
dependent on their husband’s nationality rather than individuals in their own 
right.” Introduction of the Convention on the Elimination of All Forms of 
Discrimination against Women: Website UN Women- United Nations Entity 
for Gender Equality and the Empowerment of Women, http://www.un.org/ 
womenwatch/daw/cedaw/text/econvention.htm. 


14 “Who Belongs” or the Question 
of Women’s Citizenship in 
Switzerland Since 1798 


Regina Wecker 


In 2014, twenty-four percent of the inhabitants actually living in Switzer- 
land were foreigners without Swiss citizenship.! This rather high percentage 
of non-citizens is due to migration because of the attractiveness of the Swiss 
labor market and living conditions, as well as the Swiss Law on Naturaliza- 
tion, which requires a minimum of twelve years of residence but does not 
automatically convey a right to naturalization. Since 1990, the percentage 
of non-citizens has continuously increased. The fear that this increased level 
of immigration might continue, especially given that Switzerland joined the 
bilateral Agreement on the Free Movement of Persons with the EU in 2000, 
has led to some rather heated political discussions and the acceptance of a 
popular initiative which intends to limit immigration.” Parallel to the discus- 
sion on immigration and the rights and status of immigrants, the discussion 
on citizenship and naturalization has intensified. 

Generally speaking, the concept of a citizen has a dual dimension: the 
civil rights and duties (including the political rights) of a person and the 
status of nationality as a native or naturalized member of a state or nation. 
However, the concept of Biirgerrecht, which is most often used as the Ger- 
man language equivalent of citizenship in Switzerland, includes a third 
dimension: the municipal part of citizenship; that is, membership in or affili- 
ation with a municipality, on which Swiss citizenship is based.? This third 
dimension lies at the core of Swiss citizenship, and it is one of its problems 
at the same time, as will be shown later. In the current political debates on 
nationalization, law, and citizenship, the status of a citizen is assumed to 
be permanent and fixed. In particular, cultural uniformity and equality are 
often considered the basis of citizenship; conformity to cultural norms and 
integration are asked of those who wish to become citizens. 

Any challenge to these principles is alleged to threaten the identity of 
the nation. The history of citizenship in Switzerland from 1798 to the pres- 
ent day shows not only how much naturalization laws have changed, but 
also how inconsistent the meaning of citizenship has been. This holds true 
for men and women, but more accurately reflects women’s inferior legal 
position: women were called “citizens” (Bérgerinnen) but nonetheless 
denied the political rights that had been part of men’s citizenship since 1848, 
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58 She graduated from Sofia University Law department in 1914. See: “Vel- 
islava L. Radulova,” BAUW, 2010, accessed May 13, 2014, http://bauw-bg. 
com/?page_id=148. 

59 Teofana (Fani) Kesyakova was born in 1891 in the town of Plovdiv into the 
family of Todor Kesyakov, a lawyer and politician. She studied at the Ameri- 
can College for Girls in Istanbul, Turkey; she then studied music in Paris and 
later graduated from the Sofia University Law Department (in 1920). Bulletin 
of IFUW 12 (1930): 66. See: “Teofana Kesyakov,” BAUW, 2010, accessed 
May 13, 2014, http://bauw-bg.com/?page_id=150. 

60 Central State Archive, f. 1752k, op. 1, a. e. 791, |. 1-2. 

61 Daskalova, “Women’s Suffrage in Bulgaria,” 321-337, esp. 326. 

62 For more details, see: Daskalova, “Women’s Suffrage in Bulgaria,” 321-337. 

63 See: Krassimira Daskalova, Zhent, pol I modernizatsia v Bulgaria, 1878-1944 
(Sofia: Sofia University Press, 2012), 331. 

64 [Ivanova], “Delegatsia na Suyza pri Ministura na pravosudieto,” 3. 

65 Vassil Mitakov, “Po vuprosa za priznavane advokatski prava na zhenite juristki,” 
Advokatski pregled 23, no. 19 (1943): 218. 

66 Petko Dobchev ed., The Sofia Bar Association, 1878-2005 (Sofia: Sibi, 2005), 40. 

67 Dobchev, Bilgarskata advokatura, 121-123, esp. 162. 

68 Durzhaven vestnik 227 (October 16, 1944). See also: Petko Dobchev, Balgarskata 
advokatura 1878-2000 (Sofia: Sibi, 2003), 168. 

69 Daskalova, “Dimitrana Ivanova,” 182-184; Daskalova, “The Women’s Move- 
ment in Bulgaria,” 91-103. 

70 Dimitrana Ivanova’s “Memoirs,” an unpublished handwritten manuscript of sev- 
eral hundred pages, are contained in her personal archival collection: National 
Library Cyril and Methodius-Bulgarian Historical Archive, f. 584, a. e. Cited in 
Daskalova, “The Women’s Movement in Bulgaria,” 96. 

71 Dobchev, The Sofia Bar Association, 19. 

72 “Iskania na Bilgarski zhenski sijuz pred g. Ministira na pravosddieto,” Zhenski 
glas (May 1, 1926): 1. 

73 Daskalova, “The Women’s Movement in Bulgaria,” 91-103. 

74 About Zlatareva, see: Krassimira Daskalova, “Vera Zlatareva,” in A Biographi- 
cal Dictionary of Women’s Movements and Feminisms, 620-623. The Central 
State Archive keeps the personal archival collection of Vera Zlatareva, as well as 
a lot of documents related to her struggles for professional rights. See: Central 
State Archive, f. 1752k (Vera Zlatareva). 

75 Vera Zlatareva, Pravnata zashtita na zhenata (Sofia: Builgarski Naroden Zhenski 
Siyuz, 1945). 

76 The Vissh Advokatski Siivet, VAS (Supreme Council of Attorneys, SCA) was 
established in 1925 as a supreme institute of Bulgarian attorneys. The SCA 
elaborated all rules related to the profession. Its aim was “to supervise” and 
“discipline” Bulgarian attorneys and raise the prestige and ethics of attorneys. 
See about the SCA the documents kept in the Central State Archive, f. 997 (Vissh 
Advokatski Stivet). This archival collection contains correspondence and other 
materials related to the “Zlatareva” case: Central State Archive, f. 997, a. e. 46. 
See also: “Kiim viprosa za dopushtane na zhenite-pravnichki da uprazhniavat 
advokatska profesia,” Advokatski pregled 18, no. 19 (June 16, 1938): 260-267. 

77 Central State Archive, f. 997 (Vissh Advokatski Siivet), a. e. 46; Central State 
Archive, f. 1752k (Vera Zlatareva). 

78 Georgeta Naziirska, “Dostipit na zhenite do bilgarskata universitetska nauka 
(1918-1944),” Istoricheski pregled 5~6 (2005): 116-147. 

79 Nazirska, “Dostipit na zhenite,” 140-141. 

80 Daskalova, “Vera Zlatareva,” 620-623, esp. 622. 

81 Dobchev, The Sofia Bar Association, 164. 


9 “The Napoleonic Civil Code 
is to Blame for My Decision 
to Study Law” 


Female Law Students and Lawyers 
in the Second Polish Republic 
(1918-1939) 


Iwona Dade; 


Could an antifeminist code of law or a collection of authoritarian regu- 
lations and normative provisions concerning marriage dating back to the 
early nineteenth century! have inspired and incited women to study of 
law? That does appear to be a distinct possibility and not necessarily in 
only one isolated instance if we consider the example of Zofia Majmeskul- 
Mastalerzowa,”~ who in 1923 became the first female student to receive a 
doctorate in law from the University of Cracow (Uniwersytet Jagiellonski): 


I chose to study law thanks to Caesar Napoleon I... . One day I found 
the Napoleonic Civil Code in our home library . . . the book interested 
me. Since I wasn’t able to understand much, I asked my grandma to 
read and translate it for me. I learned about the suffering of women, 
and that one day I would have to obey a strange man, i.e. my husband, 
and that, if he didn‘t allow me to go to the theatre, I would have to stay 
at home, and that he would manage my money, etc. I was an only child, 
and I felt indignant about that. I was thinking about these things, and 
I dreamt of one day becoming a lawyer and writing a code myself. It 
was my first encounter with the law. At about that time I saw a judge 
in a gown and wig, and I started to play court. I put on a black dress of 
my mom’s and a piece of cotton wool on my head—and thus I became 
a judge.3 


In her memoirs, the author describes her preoccupation with the Code civil 
and her indignation over rules and laws codified in the 1807 Polish version 
of the Napoleonic document that were still in force in parts of partitioned 
Poland. Cracow’s first female lawyer points to all of this as the source of her 
motivation to study law at Poland’s oldest university. This experience of the 
oppressive social norms and rules that kept women under close watch was 
undoubtedly a source of inspiration and motivation to break such gender- 
based rules and, ultimately, to change them. The games of Zofia’s early child- 
hood, in which she dressed up as a judge and pronounced judgments before 
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the household pets, developed over time into youthful dreams of becoming a 
judge or lawyer. These went hand-in-hand with her initial contemplation of 
the essence of law and injustice, specifically as they were inflected by gender. 
Similar experiences motivated several of the women discussed in this study 
to devote themselves to the law, and for many of them, choosing to study 
law was a more or less “natural” and logical consequence of their socializa- 
tion in homes where there was a long tradition of fathers and brothers in the 
legal profession. Often, however, it was misogynistic texts, publications, or 
legal provisions that were the source of motivation and the catalyst for that 
first group of female law students and lawyers who still had to fight against 
the opposition of parents, universities, and society at large for the right to 
study law. 

The struggles of the first female lawyers, and what those struggles con- 
tributed to the development of jurisprudence in Poland, have left barely a 
trace in historic research or collective memory. Typical in this regard is this 
central notion behind a biographical lexicon of Polish lawyers: “Nothing can 
spiritually/intellectually bring a young lawyer to his knowledge more than 
the reading of biographies of great lawyers and masters,” according to the 
multi-volume edition of a biographical lexicon of Polish lawyers published in 
the 1980s, a work that covers the last two centuries with more than 500 bio- 
graphical profiles and yet contains not a single biographical reference to any 
of the many lawyers who were women.’ This language of exclusion chosen 
by the editorial committee, referring as it does to male lawyers only, comes 
as no surprise—it is, after all, an excellent illustration of the metanarrative 
that continues to prevail in Polish legal historiography. This becomes even 
clearer in the Polish language as it does have masculine and feminine noun 
genders. The overarching notion that the history of Polish jurisprudence is a 
man’s business or the domain of men remains popular and widespread, both 
in historical writing and in the collective memory of society. 

The topic of female lawyers turns up in law-related historical studies 
sporadically and usually only as a point of secondary interest. Until now, 
no inquiry-based body of research literature on this professional group has 
existed. Instead, the history of female legal professionals is told in a style 
that might be better described as that of amateur popular social science, 
which depicts this professional group as a more or less exotic oddity.° All 
such published writings are unanimous in emphasizing the obstacles and 
problems, the “difficult and bumpy road” that women had to overcome 
to gain entry to the legal professions and to obtain juridical appointments. 
Even the historical sketch of Polish legal advocacy during the Second Repub- 
lic (1918-1939), which mentions the first female lawyers only in passing; 
deals with this subject in a marginal way.°® 

The present chapter analyzes a cadre of female lawyers of Poland who 
have been excluded from collective notice, historical research, and both ordi- 
nary and legal discourse. It represents the results of a preliminary search for 
evidence of a forgotten professional group, special attention being devoted 
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to the connections between the women’s movement and the political com- 
mitment and professional activities of the first female lawyers.’ Also central 
to this contribution are considerations of how these students’ early interest 
‘n women’s rights issues were reflected in their later professional activities 
and in their own professional and women’s rights organizations. 

Information on the first female legal professionals, the number of female 
law students, and the presence of female lawyers in Polish public life in 
the Second Polish Republic can be found in the pamphlets, periodicals, 
and publications of the women’s movement and in the internal analyses of 
the feminist organization of female university graduates, the Polish Asso- 
ciation of University Women (Polskie Stowarzyszenie Kobiet z Wyzszym 
Wyksztalceniem, hereafter PSKzWW).® These are supplemented with an 
analysis of the matriculation records of the universities in Cracow and War- 
saw to estimate the number of female law students.’ Also analyzed are wom- 
en’s reminiscences.!° The texts on the female lawyers’ association in Poland, 
the Polish Association of Female Lawyers, (Zwiazek Kobiet z Prawniczym 
Wyksztalceniem, hereafter ZKzPW), which survived the destruction of the 
Second World War in only fragmentary form in the Central Archive of Mod- 
ern Records in Warsaw (Archiwum Akt Nowych), also constitute an impor- 
tant body of source material. 

The present contribution is divided into six areas. The introduction covers 
the political context, current research findings, and the available source mate- 
tials. The second section describes the cohort of female students consisting 
of aspiring lawyers in the Second Polish Republic. The third part is devoted 
to the protagonists’ involvement in women’s rights issues. A brief discussion 
of the struggle to open up the legal professions follows in the fourth part, 
while the fifth portion examines the professional careers of the first women 
to work in the Polish legal system and in Poland’s civil service. Finally, the 
history of the organization of female lawyers and its concerns are traced. 

The following conclusions can be drawn from my research. The study of 
law for women was, among other things, a product of the fights for recogni- 
tion that the women’s movement had been leading since 1900. From 1919 
on, the first generation female law students benefited from the women’s 
movement’s achievements as well as from the regulations of the (newly) 
established Polish state. But getting a paid position in legal work remained 
a difficult task. In this area, the interdependency between the interests and 
aims of the legal professions and the professional women’s movement proved 
to be extensive. It is evident that the women’s legal organizations reinforced 
the traditions and the emancipatory goals of the women’s movement. 


« ee 7 « * 4 
All Citizens—Without Distinction as to Sex—are Equal.” 


The changes in the political context in November 1918 resulted in legisla- 
tive changes for Polish women.!! The Polish state that reemerged in Novem- 
ber 1918, after the century-long period of partitions by Prussia, Austria, and 
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Russia, guaranteed the right “of all citizens—without distinction as to sex— 
to passive and active participation in elections,” as decreed by the new heads 
of the Polish state Marshal Jézef Pilsudski, Prime Minister Jedrzej Moracze- 
wski, and Minister of Home Affairs Stanistaw Thugut.’? The equality of vot- 
ing rights between the sexes was emphasized particularly in Articles 1 and 
7. The March Constitution of 1921 subsequently confirmed this provisional 
legal order, giving it constitutional force through Articles 12 and 96 of the 
Polish Constitution of March 17, 1921, which provided that “The right to 
election is granted to any Polish citizen, without distinction as to sex, who 
by the day on which the elections are announced has reached the age of 21 
and is entitled to all civic rights. . . . All citizens are equal under the law. 
Public offices are for all and in all measures for those entitled to them.”!3 
The constitutional articles introduced at the dawn of Poland’s independence 
provided a generally applicable instrument and a vague description of the 
democratic basis for the newly created Polish Republic, which afforded its 
male and female citizens equal rights. For various reasons, however, the 
result for women continued to be “unequal opportunities,” whether politi- 
cal, social, or economic.'* A further deterioration in substantive oppor- 
tunities in Poland’s public and political life occurred a decade later. The 
increasingly authoritarian aspirations of those in power in the 1930s were 
reflected in, among other things, legislation and the ruling party’s negative 
and destructive attitude toward civil society and democratic institutions in 
the political and social realms. At this time, relations between the sexes suf- 
fered a setback, one that was embodied at its most extreme in the new Polish 
Constitution. This new document, ratified in April 1935, made no mention 
of equality between the sexes; instead, it merely expressed, in Article 7, what 
might be described as wishful thinking: “The rights of no person should be 
limited on the basis of his nationality, religion, or sex.”!5 Women, whether 
as individuals or in organized groups, now had no advocate to stand up for 
their rights in the parliament or other bodies. This state of affairs can be 
attributed to legislation that had deep roots in the nineteenth century, to a 
lack of modernization in the status of women in society and politics, and 
to provisions in newly enacted laws or in laws still in force from the days 
of the partitions that had been formulated with insufficient precision. The 
Polish matrimonial law exemplified the gulf between the carefully crafted 
and aspirational sections of the new constitution and other documents of 
established civil and criminal law. It had been subjected to several attempts 
at codification during the two decades of the Polish Republic (1918-1939) 
but it never passed legislation. It proved, according to Claudia Kraft, to 
be a failed project insofar as the rights of women were concerned.!¢ The 
March Constitution, ratified in 1921 with the hope of establishing equality 
between the sexes under the law, had been an expression of the political will 
of nearly all of Poland’s leading political camps. In practice, however, the 
constitution proved to be an unobserved “law on paper” within which all 
other documents, orders, and legal regulations were manifestly inconsistent. 
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The incongruity between constitutional declarations of equality and certain 
exclusionary rules governing the legal profession will be discussed in greater 
detail in the following sections on the educational and professional careers 
of female lawyers. 


Admission of Women to the Study of Law in Poland: 
The Case of the University of Warsaw 


“To receive the right to study, one must enroll as a [male] student or [female] 
student or as a [male] auditor or [female] auditor. Submission of the gradu- 
ation examination certificate from one of the state secondary schools is the 
condition for acceptance into the student body.”!” This was according to 
the provision governing the system of higher education that was passed on 
July 13, 1920 as a part of the reforms of the educational system during 
the Second Polish Republic. What seems especially important here is the 
law’s inclusive language, which guaranteed women access to all faculties at 
the state universities and legitimated the earlier semi-formal decisions on 
admission policies. The provision of 1920 legitimized the lengthy efforts 
of the Polish women’s movement to secure for women entry to all faculties 
as students who merited equal treatment. This section will analyze only 
events that occurred at the re-established University of Warsaw. For rea- 
sons of space, it will not cover the study of law by Polish women at foreign 
universities and the turbulent struggles for the right to study in the part of 
partitioned Poland that was under Habsburg rule: Galicia (e.g., University 
of Cracow and in Lvov). The Law Faculty opened to women at the Uni- 
versity of Warsaw simultaneously with the university’s re-establishment in 
1915 under wartime conditions and the aegis of the German occupational 
authority.!8 In 1917, the university was placed under Polish administration. 
In January 1919, it attained the status of a state university under a decree 
issued by the new Polish state.!? 

Among the first women to enroll in the law school in November 1915 
were Irena Brodzinska, Elzbieta Dawidsohnéwna, Blanka Morgenstern, and 
Janina Sokotowska. In a group in which 230 of their fellow students were 
male, they accounted for 1.7% of the first law students.”° The first female 
students were required to meet strict standards: “The university is pleased to 
open its doors to female students. However, they are to conduct themselves 
properly and with dignity and apply themselves seriously to completing 
their studies.”2! Such words of welcome were an echo of the social debates 
taking place throughout Europe concerning the “moral” status of female 
students; it quickly became clear that the aforementioned “new element” 
or new category in university life—women—was neither viewed in light of 
unbiased ideas about what constitutes “moral life” nor admitted to a course 
of study without reservation. 

By the second academic year, 1916-1917, nineteen women, who 
accounted for 3.4% of the entire student population, had already signed up 
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for the law school. Joining the ranks of the first four female law students 
of the previous year were the following: Irena Kaliska, Maryla Fukséwna, 
Aniela Berlinerblau, Helena Rappaport-Kahan, Maria Langbartéwna, and 
Stefania Mieczynska.2* Also to be mentioned are Irena Wortmannowna, 
Eugenia Schlichtertowna, and Halina Luksembourzanka, who became law 
students in the years following.?? According to the admission rules, all per- 
sons from the Kingdom of Poland, and only such persons, were allowed to 
enroll for study if they were able to submit the required documents to the 
enrollment commission. These were to include both a certificate of good 
moral conduct and any previous educational certificates. According to 
internal university statistics, female law students and other women from the 
philosophical and medical faculties accounted for approximately 9% of all 
registrants for the newly established university in the 1915-1916 academic 
year: of the university’s 1,039 students when it resumed operations, ninety- 
four were women, four of whom were the law students mentioned earlier.”4 
A few years later, in 1918, there were 473 women who constituted nearly 
20% of the University of Warsaw’s student population.” 

Despite the new university management’s fundamental misgivings about 
having women as students, all three faculties were opened to them. The prec- 
edent set by the first enrollments quickly became a customary right for all 
who came after. The lively and vigorous interest that young women took in 
studying owes much to the work and mobilization efforts of women’s rights 
advocates and of the Warsaw women’s movement. These advocates took 
their cue from European debates on the subject of women’s education, and 
they had been propagating similar postulates on their own soil since the early 
1890s. They also used their own resources to prepare interested women for 
formal study: for example, prior to 1914 the Association for Equal Rights 
for Polish Women (Zwiazek R6wnouprawnienia Kobiet Polskich) offered 
courses designed to prepare women for the entrance qualification exami- 
nations necessary for registration at the universities. Thus, the combined 
strands that resulted in the relatively “unspectacular” inclusion of women 
among university students issued directly from the work accomplished by the 
women’s movement, the discussions that took place in Warsaw concerning 
women’s access to higher education, the sympathetic attitude of some univer- 
sity administrators, and, not least, the will and “thirst for knowledge” that 
existed among these young women. The leading roles that Warsaw assumed 
after 1918 were as a political center, the main locus of all central institutions 
of power in Poland (legislative, executive, and judicial) and one of Poland’s 
largest cities, with a corresponding share of the inteligencja as a percentage 
of its population as a whole, is evident. The factors that accounted for the 
relatively large number of women who enrolled in the study of law also 
resulted in a substantial group of women in Warsaw’s law faculty through- 
out the two decades of the Second Polish Republic’s continued existence. 
The data for 1938, gathered by the statistical commission of the Congress of 
Women for Social and Civil Society Work, show that, from 1923 to 1934, 
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a total of 1,389 women received degrees from law schools in Poland. The 
number of law school graduates from the University of Warsaw in the period 
between 1920 (hence five years after enrollment for a regular course of stud- 
ies) and the outbreak of the Second World War in 1939 amounts—according 
to my statistics—to roughly 1,300 degrees as a “qualified master of law” 
(dyplomowana magister praw).*’ The percentage of women among the legal 
professionals in Warsaw was rising: while in the 1923-1924 academic year, 
fifty-three female law school graduates received degrees that accounted for 
16.5% of the total number of degrees, by 1934-1935, there were already 
183 women who had obtained doctorates, thereby constituting 19.1% of 
the total population of law students.”° In comparison to the German univer- 
sities, where the percentage of female law students remained at no more than 
5%,*? the number of Polish women studying law increased rapidly. That put 
women in law schools in third place—after female graduates from the philo- 
sophical and medical schools, at 54.5% and 30% respectively—on the scale 
of women completing a course of study at a university.*° 

Warsaw’s leading role in admitting women to the study of law constitutes 
a phenomenon that I refer to as the “Warsaw school of female lawyers.” 
This informal group, of which no more detailed record exists, was com- 
prised of more than 1,300 female law students in Warsaw during the period 
from 1915 to 1939. These students were more heavily involved in women’s 
rights activities than the graduates of other universities, and they appear 
to have become active in various legal professions in greater numbers than 
graduates of other universities. 

Such a phenomenon could not have come about but for the friendly and 
unbiased reception these students met with from law professors. Some of 
the instructors whom female law students in Warsaw encountered in the 
course of their studies were liberal in outlook and sympathetic to women, 
and they did their part to create a friendly climate for the aspiring female 
lawyers in the early years of these women’s studies. Among them was one of 
the university’s founders, Stanistaw Bukowiecki, along with the professors 
Karol Lutostanski3! and, most notably, Leon Petrazycki.** As a proponent 
of political and civil rights for women, he published a pamphlet contain- 
ing articles that dealt with the social, political, and economic inequality 
of women in Polish society. “For the rights of women” (O prawa kobiet), 
which appeared in 1919, offered a harsh criticism of the prevailing condi- 
tions and a sober prognosis of the changes to come.?3 

The first group of female lawyers was relatively homogeneous as far as 
its social origins were concerned. These women belonged to the inteligencja 
stratum of Polish society. They were daughters of families that valued edu- 
cation and traced their origins both to the petty nobility (ziemianstwo) and 
to the Jewish entrepreneurial class. In the nineteenth century, owing to their 
(usually university-level) education, both of these groups were the propo- 
nents and begetters of new values and standards—based on the fundamental 
principle of education.34 Consequently, the young women of the inteligencja 
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possessed the social and intellectual (and for the most part the economic) 
capital they needed to venture into what until then had been foreign terri- 
tory for women: university studies and the practice of law. A considerable 
portion of prospective female lawyers came from families that were already 
well versed in the law, families in which the male members—as lawyers, 
judges, notaries, law professors, etc.—concerned themselves with legislation, 
legal interpretation, and jurisprudence. They were, therefore, familiar from 
childhood on with the duties of such a profession, and they grew up with the 
social prestige that those working in the law enjoyed and with the associated 
ethos of the inteligencja: civic engagement, responsibility for society, and 
helping to shape the cultural and intellectual life of the local community. It 
does not appear to be a particularly Polish characteristic that one’s experi- 
ences in the home environment might themselves provide the incentive to 
follow in one’s father’s footsteps. From about 1900, however, the female 
emulators steadily became independent and active members of the inteli- 
gencja.> By dint of their own active efforts, they earned the educational 
qualifications that made them active members of the inteligencja stratum. 
One can say that the nearly 20% of law students who were women 
presented an imposing figure, especially in comparison to other European 
countries. As always, however, legal studies took last place in the choice of 
disciplines for women, trailing at a considerable distance behind the medical 
and philosophical faculties. The first generation of female law students at 
Polish universities was a thoroughly national product: most of them studied 
Polish law at state universities, and it was at the national level that they 
proved themselves with their skills and services. The University of Warsaw 
assumed an exceptionally important role in the training of female lawyers. 


The First Female Lawyers’ Political Commitment 
to Women’s Rights 


“Women, nowadays enjoying the full scope of their civil and legal rights, 
are not aware of how much effort it took and how many obstacles had to 
be overcome by their predecessors in order to gain these very rights,”°° the 
lawyer Maria Stypulkowska wrote in the 1990s. In her essay, she acknowl- 
edged the importance of the role of women already working in the law who 
from the beginning had championed the cause of women. These interests 
had crystallized as early as their own years of study, when they organized 
female students’ associations such as the Circle of Female University Stu- 
dents (Kolo Akademiczek Uniwersytetu Warszawskiego) in Warsaw, or the 
students’ association Jednosé¢ in Cracow.?” The Warsaw legal study pioneers 
Irena Kaliska, Maryla Fuks6éwna, and Irena Wortmannowna?® went, after 
their studies, from being members of the Kolo Akademiczek to member- 
ship in such women’s organizations as the Progressive Political Women’s 
Club (Klub Polityczny Kobiet Postepowych) and, later on, the Association 
of Female Lawyers (ZKzPW). 
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Apart from their activities as students, the first prospective female lawyers 
exhibited, during their student years, an interest in campaigns and agitation 
in the political or civil spheres along with an interest in active participa- 
tion in voluntary associations in the Second Republic.3? After their years of 
study, female lawyers also attempted to take their place in the public arena 
and to make the broader masses of society familiar with the phenomenon of 
the “female lawyer” and her concerns. The legally trained women’s rights 
advocates postulated multiple changes in the law in the Polish partition sec- 
tors as early as the beginning of the twentieth century.” Particularly worthy 
of mention is September 1917, when, on the eve of the resurrection of the 
Polish state, several hundred women’s rights advocates from the three parti- 
tion sectors met in Warsaw for a women’s convention.*! The lawyers Helena 
Rappaport, Jadwiga PyrowiczOwna, and Maryla Fukséwna expressly for- 
mulated in their papers the objective shared by all women for the attainment 
of political and civil rights:4* 


The law should always reflect the given era. . . . It should never stay in 
one place but be responsive to social evolution so that employers would 
follow the development of the whole social context by bringing the legal 
norms in line with the requirements of life. In actual fact, however, it 
happens otherwise, which creates conflict between the requirements of 
life and the law, which becomes dead. The foremost example of this can 
be observed in the legal position of women in Poland. . . . lam express- 
ing not only hope but the strong conviction that the creators and editors 
of the new Polish Codex, the most distinguished and enlightened Polish 
lawyers—following the Zeitgeist as well as the requirements of life— 
will implement the rule of ‘equality under the law.’43 


Another example of political commitment in pursuit of women’s rights is 
the work of Janina Podgérska-Jurkiewiczowa, a pioneer in the law.44 With 
her specialized knowledge, she lent her support to women’s organizations 
in Warsaw and voluntarily held regular consultation hours and consulta- 
tion courses for women in which legal questions concerning the status of 
women before a court of law and in jurisprudence could be discussed in full. 
Janina Podgérska’s counseling and information service, which was offered 
through and on the premises of the Association for Equal Rights for Pol- 
ish Women as well as in her own law offices, stands as one of the first such 
initiatives in Poland managed by a knowledgeable female professional.*° In 
her journalistic work and her direct counseling activities, she enlightened 
many women about their rights under the legal documents in force, criti- 
cized the Napoleonic Civil Code that had never been abolished as it related 
to the status of women, and involved herself in the struggles for the vote. 
Her goal, as she defined it herself, was the “prevention of the wretchedness 
that befalls women as a result of ignorance and lack of understanding of 
their rights, along with help in the legal enlightenment of women about their 
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status.”*6 Podgorska’s work as an energetic operator of a consultancy office 
for women and their legal questions served as a pilot project for subsequent 
legal consultation offices serving Polish women. 

The female lawyers offered their skills and professional knowledge for 
the benefit of women’s rights and the women’s movement, both during 
legal studies and in professional life. As speakers at political, academic, and 
professional gatherings or at conventions of the women’s movement, they 
postulated the introduction of political rights and the acknowledgement of 
women as legal persons. As directors or proprietors of consultancies for 
women, they enlightened broader circles of women about their rights. As 
publicists and journalists, they reached the reading public with their articles 
on the status of women and, thereby, contributed to educational and infor- 
mational work. At the same time, they presented the new and previously 
unknown profile of the women’s rights advocates to the broader public: 
knowledge and expertise in the law, supported by educational qualifica- 
tions. The female lawyers’ entry into the women’s movement and their gen- 
eral political actions and postulations in the women’s rights arena mark a 
preliminary stage in the struggle and mobilization strategies for the admis- 
sion of women to the legal professions. 


The Struggle to Open the Legal Professions to Women 


In the beginning, women’s rights-related lawyering gave Polish women a 
certain legitimacy in their efforts to enter the profession. Some female law- 
yers attempted to become established in the legal profession by questioning 
the prevailing legal norms and making new policy proposals to advance the 
rights of women or speaking out knowledgeably on the position, role, and 
importance of women as a category in specific areas of the law. Undoubt- 
edly, the law was also attractive to women because it promised opportunities 
to take on the norms and institutions that were responsible for inequality. 
With their interest in and commitment to the politics of women’s rights, 
they wished to seize a prime opportunity to have a hand in developing pro- 
cedures and institutions and the recoding of life. The women’s associations 
supported individual female lawyers and the entire, steadily growing group 
of female law school graduates in these exchanges with the competent bodies 
and ministries. The arguments the female lawyers used to advocate opening 
up these male redoubts cannot be neatly fitted or categorized into the models 
of difference-based or equality-based feminism. The arguments that were 
based on sexual differences—that, among other things, a woman’s special 
role in the law derives in part from her profound psychological knowledge 
and the abilities that, by virtue of her sex and the feelings associated with it 
such as motherliness and empathy, enable her to interact on an intuitive and 
profound level with juveniles who are subject to punishment—were used and 
propagated in alternation with the assertion that both sexes were equally 
predestined for judicial work. Not infrequently, both premises were used 
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even in one and the same line of argument.*” The years of struggle to open 
up the judicial profession provided the best example of interpenetration and 
mixing of these arguments, which were not necessarily contradictory in the 
context of the time. 

The admission of women to the various areas of legal practice (as attor- 
neys and judges) had to be provided for in separate documents. Opening up 
the legal profession appears to have been less problematic than the campaign 
for the first appointment of a woman as judge or the nationwide integra- 
tion of the judicial profession in Poland. Women were admitted to the bar 
with relatively little restriction in the Second Republic. The rules govern- 
ing the legal profession as promulgated by decree had gone into force with 
the formation of Poland’s reemerging statehood on December 30, 1918. 
It abolished the sex-based restrictions on admission to the bar.48 Helena 
Kononowicz-Wiewidrska,*? however, did have to remove an additional hur- 
dle on her way to becoming the first professional female lawyer. Although 
she obtained her doctorate in Saint Petersburg, Russia, she was barred from 
practice as a lawyer in Poland. The three-year probationary training period 
provided in the decree lasted twice as long in her case before she finally 
received, in 1925, authorization from the Warsaw bar to practice in law.*° 
With this approval, she achieved a certain breakthrough and facilitated a 
shift in the legal profession. 

The struggle to open up the judiciary was far more drawn out and intense 
as the opposition from judges and the ministry of justice was immense. The 
wording in the decree of February 8, 1919 concerning the probationary 
judicial training period defined a clear prohibition against admitting women 
to training or to positions in the court: “A judicial trainee is a male citizen 
of Poland who has graduated from the faculty of law at the state university. 
Women can serve an apprenticeship for the occupation of lawyer under 
Article 14 of the temporary Polish Palestra statute.”>! It was not until a 
decade later that this law was abolished, along with other discriminatory 
provisions, as a consequence of the overhaul of Polish jurisprudence. The 
regulation that went into effect on February 8, 1928 repealed a total of 
forty-four decrees and statutes that had, among other things, substantially 
limited the admission of women to the legal professions.5? With its nearly 
300 articles, the document provided for, among other things, entry into all 
levels and areas of the judicial profession. 

In legal and feminist circles, however, the preparations for reform had 
sparked a vigorous discussion beginning around 1925, which concerned the 
admission of women to practice in jury courts (sgd przysiegty). The minister 
of justice’s proposals for new rules governing the ordinary law courts did 
much to appease conservative groups and movements in the legal realm, 
containing as it did a clause stating that “only a person of the male sex 
may be appointed judge in a j ury court,” expressly excluding women from 
these socially prestigious areas of judicial practice.*? The resulting conflict 
of interest separated those old legal organizations that expressly wished 
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to have no female members in the jury courts (and that had submitted to 
the parliament a draft bill to that effect) from the organized or individual 
female lawyers who were able to call upon the strong mobilized and orga- 
nized support of the entire feminist community, which harshly criticized 
such exclusionary practices in the legal professions. The Women’s Section 
of the Association of Trainees/Candidates for the Legal Profession (Sekcja 
Kobieca Zrzeszenia Aplikant6w Prawniczych) coordinated communica- 
tion with ministries, parliament, and the judiciary. Women’s organizations 
of every persuasion joined female lawyers to form an alliance to protest 
against such regulatory proposals and to exert pressure on the ministry 
of justice, the government, and the parliament.*4 Their arguments used 
against the proposals invoked the March Constitution of 1921 and called 
for the observance of the rights the constitution guaranteed to women and 
accused the legislature of incompetence in constitutional interpretation. 
They also emphasized the injustice and inequality in the judiciary’s treat- 
ment of women, who, as defendants, were perceived to be at a disadvantage 
before the all-male juries.°5 The women’s movement failed, however, in its 
campaign on the issue of the jury courts. It took the previously mentioned 
organizational reform of the Polish justice system to bring women, in 1929, 
some measurable success. 

The event I have referred to as “halfway successful” was the nomination 
and confirmation of Wanda Grabinska-W6jtowicz as a judge in 1929.°° 
The first female Polish judge’s jurisdiction was limited exclusively to sen- 
tencing youthful offenders; she continued to be denied ordinary jurisdic- 
tion over adults. Despite the fact that a woman had been appointed to 
serve in a supposedly less prestigious capacity in the judicial profession, 
the women’s movement and female lawyers were for the moment con- 
tent, not least because the discriminatory mechanisms and exclusionary 
approaches had been removed for the first time from the regulatory regime 
governing the judicial profession. The women’s organizations that had 
endorsed her candidacy stressed that she had a special gift for interpret- 
ing the criminal code by virtue of her sex. As a woman, she was said to 
be better able to understand delinquent youths (especially girls) and, by 
virtue of such “innate” gifts as empathy, to be absolutely predestined for 
the profession. As a woman, accordingly, she was said to have the abil- 
ity to “bring the noblest values to the profession and, through direct and 
intuitive contact with under-age defendants, deliver well-reasoned judg- 
ments, always with a concern for such under-age defendants’ future and 
welfare.” 5” 

The protracted struggle to open the judiciary to female lawyers had 
received widespread exposure in the media, and it was waged on multiple 
fronts. The struggles to secure for women the right to practice profession- 
ally in the courtroom stood as examples, and in the press, assumed symbolic 
significance for other judicial and legislative areas that female law school 
graduates wished to apply themselves to and participate in. 
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The Polish “Portia ante portas”**—Fields of 
Employment for Women in the Law 


In 1929, an embittered female Polish journalist wrote of the first years of 
female employment in the various disciplines within the law: 


It would appear, judging by the number of women reading law, that 
this type of profession is known and familiar to them. This, however, is 
not the case: law is an area that has not yet been completely mastered 
by women. ... The majority of ladies graduating from law schools, 
having received a pompous master’s degree and gotten high on its very 
grandeur, soon falls rather hard and helplessly into the everyday grind 
of office work, leaving the lofty convictions about their own brilliance 
behind and remaining in this state until marriage or some other, equally 
crucial, milestone.>” 


Helena Wiewidrska quickly became a model for several dozen women who 
aspired to work as lawyers. The legal profession’s relatively open attitude 
toward women is reflected in the words of welcome with which a Warsaw 
periodical for lawyers greeted the first woman to practice law: “On April 1 
of this year [1925] Mrs. Helena Wiewidrska took her oath to the Warsaw 
bar association. She consequently became the first female lawyer in Poland, 
thereby assuming a permanent place in the history of the women’s move- 
ment. Mrs. Wiewiérska is a clear example of the fact that the Polish woman 
is not about to be satisfied with equality on paper, but aspires to positions 
and professions that in the past have been the exclusive privilege of men. We 
have no doubt... but that Mrs. Wiewiorska is bringing a new quality to the 
legal profession,” particularly in dealings with female clients.6° This marked 
a breakthrough within the Polish legal system: a woman with a law degree 
had been accepted into the association and professional organization of 
lawyers.°! According to data released by the Polish Institute of Statistics and 
the PSKzWWs’ own estimates, there were approximately 100 women work- 
ing as self-employed lawyers in 1931. By 1937, there were already as many 
as 212 female lawyers and 440 female lawyers-in-training.®* Overall, female 
Polish lawyers as a group represented less than 10% of the entire population 
of lawyers in Poland.¢3 More than half (138) of the female lawyers worked 
in Warsaw; in other major cities in Poland, the number of women practic- 
ing as lawyers was in the two-digit range (18 in Cracow, 28 in Lvov). 
Among the female lawyers who established their law practices in Warsaw 
were, apart from Helena Wiewiorska, other graduates of the Warsaw school 
of female lawyers, such as Irena Kaliska, Halina Luksembourzanka, Alek- 
sandra Stypulkowska, Stanistawa Hermelin, and Maria Magdalena Hayde- 
nowa. In Cracow, there were the sisters Janina and Stanislawa Sciezko, along 
with Aniela Berlinerblau-Steinsberg; in Lvov, there was Bronistawa Reiter- 
Silberschlagowa.®5 Some of these female lawyers established and independently 
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managed their own law offices. A considerable number pursued their legal 
careers as a family enterprise (usually with a husband or father). Not sur- 
prisingly, one of the most popular fields of practice for female lawyers, in 
which they represented the interests of female clients, was family and mat- 
rimonial law. Divorce law and inheritance law, along with the defense of 
clients in criminal proceedings, were also among the most frequent sources 
of work for female lawyers.®° Apart from these areas of practice that had a 
genuinely “feminine” connotation, a relatively small portion of female law- 
yers devoted themselves to work associated with the political process, such 
as lawyers for the political opposition or as defense counsel for supporters 
of the communist party or the workers’ movement.®’ 

Access to civil service in the chief public prosecutor’s office (Prokurato- 
ria Generalna) was generally not denied to female lawyers under the rules 
of employment.®® Chief public prosecutor Stanistaw Bukowiecki’s liberal 
and benevolent attitude and his “women-friendly” personnel policy made 
such access even easier.°? My investigations identified five female lawyers 
who served as employees of the public prosecutor’s office (i.e., as officials in 
the lower pay grades): one was Maria Fukséwna, mentioned briefly in the 
previous section, who for more than two decades, beginning in the early 
1920s, worked there as legal counsel (radca prawny Prokuratorii Gener- 
alnej), and, from 1927 on, as department head.”° Others who worked for 
Bukowiecki were Eugenia Schlichtert6wna,’! Grazyna Szmurtowa, Izabela 
Chojecka-Boniecka, and Zofia Gawronska-Wasilkowska, all of them from 
the Warsaw school of lawyers. 

A dramatic reversal in the political situation in Poland and in the political 
culture associated with it occurred a decade later. The economic and politi- 
cal crisis of the 1930s also gave rise to debates about whether employed and 
married women should be excluded or driven from professional and public 
life. For this reason, Izabela Chojecka-Boniecka’s candidacy for a public 
prosecutor’s position was rejected by the minister of justice on the basis 
of the candidate’s sex, and she was only allowed to hold the position of a 
junior civil servant.’2 

It was not until 1929, with the nomination of Grabifska-Wojtowicz 
as juvenile court judge, that the judiciary was opened to women. But by 
no means did the ministerial order allow women unrestricted entry into 
the judicial profession. In the beginning, women could only be found as 
judges in juvenile court (sgd dla nieletnich), a local trial court (sgd grodzki), 
or a labor court (sqgd pracy). Between the 1929 appointment of the first 
female judge for juvenile criminal matters and the outbreak of war, in all of 
Poland, only seven women served in local trial, juvenile, and labor courts. 
After Grabinska-W6jtowicz joined the courts, the other “female Warsaw 
lawyers” served in local trial courts or juvenile courts: Maria Hasinska, 
Wanda Kaminska, Helena Lepiarzowa, and Irena Wojnikonis.”? The ratio 
between practicing female judges and female law school graduates is a 
clear indication of the structural and psychological barrier for women in 
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the field of legal adjudication. For this reason, Grabifiska-W6jtowicz, judge 
and penologist, became iconic for a feminine sense of justice and empa- 
thy. A pioneer in the courtroom, she also fulfilled the hopes and expec- 
tations of the women’s movement by addressing the concerns of women 
who had been excluded, marginalized, or penalized. In her judicial work, 
Grabinska-Wojtowicz advocated for, among other things, the development 
of social institutions, especially for rehabilitating female juvenile offenders. 
In addition, she wrote papers and expert opinion pieces for the Sejm (the 
Polish parliament) among which was a bill to improve the status of children 
born out of wedlock and a proposal for a legal battle against prostitution 
and the trafficking of women (especially that of underage girls), including 
a draft proposal for re-socialization programs for the latter.’* As an estab- 
lished judge, she had been actively involved since the late 1930s in the legal 
reforms enacted to curb prostitution and diminish sexually transmitted dis- 
eases. Working closely with the members of the Sejm, she presented draft 
proposals for the reform of legislation relating to this topic to the public 
at large and to the codification commission. As an expert in this area, she 
represented the Polish government in the Social Commission of the League 
of Nations from 1930 to 1939.”° 

One area of the law from which women were excluded during the 1920s 
and 1930s was the profession of a notary, the rules for which were re- 
codified in 1933.76 Not a single female lawyer succeeded in establishing 
herself as a notary during this time. The reason for this was that notaries 
were organized on the basis of the Napoleonic tradition and that the pro- 
fession was taken up as “a vocation of social trust,” or that of a “public 
official” (funkcjonariusz publiczny), to which only select male citizens, with 
the background to match, had entry.”” 

The lion’s share of the nearly 1,400 female law school graduates, however, 
went into the state administrative service. Female lawyers were to be found 
in ministries, national and local authorities, state-owned enterprises such 
as the Institute of Statistics, insurance companies, local and national tax 
offices, and several administrative posts in the Polish voivodeships (hence 
at the highest level of the territorial subdivision of the Polish state).”® With 
approximately five thousand of them employed in public service in Poland 
in the 1930s, women accounted for 8% of the entire workforce employed 
in the machinery of state. That number also included female lawyers and 
their services as lawyers and advisors in various ministries. One should note, 
however, that women were assigned to jobs at the lowest salary levels. With 
a total of twelve salary levels in public service, most female employees were 
confined to levels six to twelve, level one being the highest. Only a few indi- 
Viduals in the aforementioned group—roughly 200—were placed in salary 
levels four and five, hence the highest grade for an official that a woman 
could achieve in public service.7? One also finds cases of unemployment 
among female law school graduates, which presumably are attributable to 
the fact that the women concerned lacked the “cultural capital” to help 
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them along. By that I mean, among other things, having the benefit of one’s 
father’s or husband’s legal, social, or professional networks or the financial 
means to develop an independent livelihood through self-employment.®° 

To complete the picture, mention should also be made of academic 
careers at the universities and the first women to be accepted into the law 
schools, not as students, but as academic personnel. The university statis- 
tics are sobering, and they reflect in a certain way the prestige of the law 
schools and of university professorships and lectureships. Throughout the 
1920s in the Second Polish Republic, academic positions in law schools 
remained the exclusive preserve of men: in the years from 1919 to 1939, 
not a single woman achieved a post-doctoral teaching qualification at any 
of the five Polish universities. The remaining choices tended to be rather 
marginal positions or composite positions combining the position of a pri- 
vate lecturer (adjunct) with that of a secondary school teacher or that of 
an employee in the public prosecutor’s office or in a ministry with that of a 
private lecturer at a university. Among the fifty-eight members of the non- 
professorial academic staff in the law schools, there was only one female 
employee, Wolna Wszechnica Polska, who was not explicitly employed by 
the university as such, but by the College for the Social and Political Sci- 
ences.®! Zofia Rynkiewicz, a specialist in civil law, was also employed by 
this college as a lecturer as early as 1926, along with other recognized legal 
scholars, such as Leon Petrazycki, in its Institute for Politics and the Social 
Sciences.°* 

A law degree afforded women no protection against exclusionary prac- 
tices in hiring or recruitment for civil service positions where categorical 
consideration of gender constituted a genuine exclusionary practice. The 
general conviction that legal studies guaranteed social prestige and a civil 
service appointment, along with the attendant financially and professionally 
lucrative career, did not apply to women. Instead, a disparity arose between 
the number of female law school graduates and the number of employees 
on the first four salary levels in the Polish government and judicial service. 
As a result of the crisis in the 1920s, stiff competition in the labor market, 
and a persistent bias against women who were employed and aspired to the 
higher positions, this field also cannot be described as affording much suc- 
cess. Relatively few women were able to achieve independent professional 
success in the Polish judicial system as lawyers or judges. 


A Professional Organization of Their Own: Zwiqzek Kobiet 
z Prawniczym Wyksztatceniem 1929-1939 


The March Constitution (1921) introduced gender equality in principle, 
however, Teodora Meczkowska would argue a decade later that coopera- 
tion among women’s advocates was necessary to realize this ideal. Such was 
the rationale behind the creation of the Polish branch of the International 
Federation of University Women (1926). Moreover, Meczkowska suggested 
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that stronger cooperation between women’s rights and women’s profes- 
sional associations was essential to raise the status of women in society. 


A woman with the trade of a doctor, advocate, teacher or office worker 
meets on daily basis . . . with a range of questions of a completely 
unprofessional nature, just because she is a woman. Where are these 
offices, companies, etc., that admit women? Where are the posts they 
occupy? The lowest official levels and lowest salaries are accessible to 
women, but they are constantly denied better positions. . . . It is fair to 
state that little has changed in the position of women, and important 
articles of constitutions, such as §96 [section of Poland’s March Consti- 
tution that guaranteed the equality of both sexes] and others announc- 
ing the full equality of rights is just a fiction on paper.* 


A few new professional organizations for women were formed in the 
Second Republic. Female university graduates in general had been organized 
since 1926 in the PSKzWW; female doctors had had their own Association 
of Female Polish Doctors since 1925.85 The formation of the Association of 
Female Lawyers, ZKzPW, can be described as the logical consequence of the 
work of female lawyers in women’s rights matters. It would be founded in 
1929 as a consequence of the women’s struggle against “theoretical or ficti- 
tious equal rights.”8° The goal of the association was defined in its by-laws 
as “to defend the rights and interests of female lawyers and to exert influ- 
ence upon the social and legal rules governing public life, with special con- 
sideration given to the rights and interests of women.”°” The Association 
of Female Lawyers arose as a result of the vigorous discussions taking place 
between the women’s movement and the Polish government, represented 
by the minister of justice, concerning calls to open the judicial profession 
to women—discussions that ended only after the discriminatory rules were 
abolished in 1929. The women who had participated in that dispute orga- 
nized themselves from then on in the association of female lawyers. 

The association’s founding mothers were the previously mentioned pio- 
neers, Helena Wiewiorska and Wanda Grabinska-W6jtowicz, and Maryla 
Fukséwna and her involvement in the Association of Female Lawyers also 
played an important role in the organization’s founding and continuing exis- 
tence.§8 The founding committee immediately transformed itself into the 
regular executive board, which consisted of the following members: Wanda 
Grabinska-W6jtowicz as the board’s chairman and Helena Wiewidrska as 
its deputy chairman, Warsaw lawyer Halina Luksembourzanka®? and judi- 
cial trainee Helena Lepiarzowa,” along with Maria Lutostanska”! later on, 
who became the association’s recorders or secretaries. Maria Roszkowska”” 
and Aleksandra Stypulkowska,> both prospective lawyers, were appointed 
members of the executive board.°4 Others among Warsaw’s female law- 
yers, such as Grazyna Szmurlowa, Zofia Szulcowa, and Maria Czarnecka, 
would join the executive board later on.?5 By 1937, the founders continued 
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to serve the association in a management capacity: Grabifska-Woytowicz 
served as chairman, along with Fuks6wna as chairman’s deputy. All of 
the founders had already amassed a wealth of experience in civil society 
organizations—in several female students’ associations, in women’s rights- 
related organizations, and in the Polish Association of University Women. 
Thus, the association had on its board and among its members a number 
of media-savvy trailblazers for women seeking higher education or work in 
the justice system, and the print media were receptive to them, often grant- 
ing them interviews on the subject of their experiences as women or law- 
yers.°° A safe estimate of the number of members puts them in the two-digit 
range, between thirty and no more than sixty women in Poland as a whole. 
Geographically, the association was based in the center of Warsaw, presum- 
ably in the offices of one of the women members. All public announce- 
ments, topical accounts, or reports relating to participation in national or 
international gatherings and conventions were issued through the bulletin 
of the Association of University Women, Komunikat Zarzqdu (Minutes of 
the Managing Committee of PSKzWW) or through the print organ Kobieta 
Wspofczesna (The Modern Woman). How the ZKzPW conducted itself in 
its relations with the Polish Association of University Women is relatively 
unclear. It is to be surmised that the ZKzPW belonged to the PSKzWW 
as a constituent member. The cooperation between the PSKzWW and the 
ZKzPW appears to have been fluid and without friction. The Association 
of Female Lawyers was represented on the main executive board of the Pol- 
ish Association of University Women by Helena Kononowicz-Wiewidrska, 
while Irena Wortmannéwna”’ was elected to the executive board of the 
Polish Association of University Women-Warsaw group.?® Other female 
lawyers, such as Irena Kaliska, are to be found among the regular members 
of the PSKzWW.”? In the other women’s organizations, the female lawyers 
enjoyed the status of experts on the new rules governing public and private 
life. As advisors, they introduced several subject areas, most notably Helena 
Kononowicz-Wiewidrska on “Civil marriage and divorce in the three for- 
mer partition sectors of Poland” in the Progressive Political Women’s Club, 
Halina Luksembourzanka on “Criminal proceedings for termination of 
pregnancy,” Irena Wortmannéwna on matrimonial law with the subject of 
“Civil rights of a married woman,” and Maria Fuks6éwna with her “Sketch 
of the professional situation of the first female lawyers.”!0° Grabifska- 
W6ojtowicz had close ties with the Alliance of Women’s Work for the Civil 
Society (ZwiJunta para Ampliaciénzek Pracy Obywatelskiej Kobiet, ZPOK), 
before which she read papers with Helena Wiewiérska on women’s civil 
rights as part of a continuing education program. Irena Wortmannéwna 
served in this association as an education consultant for women acting as 
information disseminators in the provinces, who took an interest in the criti- 
cisms and the proposals for more equal treatment of women in connection 
with the codification processes.!°! Grazyna Szmurtowa wrote for the jour- 
nal of the ZPOK some articles explaining to readers of Praca Obywatelska 
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the rules and mechanisms of the Polish codification commission and clari- 
fying and commenting on the commission’s regulatory projects relating to 
women’s issues, such as a married woman’s citizenship status, divorce laws, 
etc.!02 The Association of Female Lawyers came under the scrutiny of the 
interior ministry in the 1930s, when it submitted its slightly amended by- 
laws for approval. A routine exchange of information concerning the asso- 
ciation ensued between the foreign office and the interior ministry.!™ 

The Polish female lawyers and their organization ZKzPW felt them- 
selves to be part of the European community of female lawyers. In their 
arguments and political agitation, they were strongly influenced by their 
French colleagues and, later, by the work of the International Federation 
of Women in Legal Careers (with French acronym FIFCJ).!°* “The Inter- 
national Federation of Women in Legal Careers and our association have 
set themselves the goal of furthering professional support for its members 
and supporting the further development of professional solidarity among 
women,” states the founding document of 1929.!°5 The members of the 
board of the Polish Association of Female Lawyers, along with sympathetic 
female lawyers, were keen and active participants in the gatherings of the 
FIFCJ that occurred every other year. The dynamic contacts with various 
women’s committees abroad, as well as close personal relationships, had 
come about as early as the women’s law school days or in connection with 
international women’s conventions. The private character of these acquain- 
tanceships developed over the years into institutional or semi-official con- 
nections and professional networks.!© These close contacts and exchanges 
with the international organization for female lawyers arose in the 1930s 
and survived both the war years and the transformed political reality in 
Poland after 1945 when a communist government took power.'°” Within 
the international umbrella organization of female lawyers, Polish women 
travelled to meetings of the federation’s council and its conventions, and 
they were elected to the internal committees during the conventions, as well 
as to the executive board and federation council. Grabiriska-W6jtowicz was 
elected deputy executive board chairman at the International Female Law- 
yers’ convention in Vienna in 1936 and, along with Fuks6wna, was also 
appointed to the federation council.}08 As delegates from the Polish Associa- 
tion of Female Lawyers and other women’s organizations, the female law- 
yers served at the meetings of a League of Nations commission for women 
and children and represented Polish women’s organizations at the conven- 
tions of the international women’s organizations.!°? Particularly outgoing 
and indefatigable were Maryla Fuks6wna, Wanda Grabinska-W6jtowicz, 
Helena Wiewidrska, Maria Lutostatiska, and Grazyna Szmurtowa, who 
have been mentioned repeatedly at the national level and who were active 
in international feminist legal circles only during the one decade of the ZKz- 
PW’s existence, from 1929 until the outbreak of war in 1939. The subject 
areas discussed at the female lawyers’ professional conventions concerned 
for the most part the status of women under the legal systems of the various 
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nation-states. Through this comparative approach and their determined 
joint efforts, the female lawyers attempted to create a universal model that, 
ideally, might have been accepted and introduced by all European states. 
The problem of citizenship for married women and the legitimation and sta- 
tus of children born out of wedlock were continually recurring themes in the 
international consultations.!!9 Female university graduates and lawyers also 
made efforts to portray their concerns and struggles in their home countries 
to the female half of the European public. They published reports concern- 
ing the legal situation of women in Poland and the first generation of female 
lawyers. These appeared in French and English in the magazine la femme 
polonaise.''! Polish women and Polish affairs received further exposure 
in the organizational structures of the League of Nations and elsewhere, 
through the study by Grazyna Szmurtowa, published in 1937, on current 
Polish law and the situation of women in Poland.!!? This was a compilation 
of the Polish laws in which women are mentioned as a category. The study 
was intended as a report on women’s rights in Poland for the Secretariat of 
the League of Nations and as a compact information source for interested 
organizations abroad. As published in its original language, Polish women 
used the study to gain an overview of the statutes of Polish legislation. 

The Second World War and the later consequences of the ensuing politi- 
cal decisions brought an abrupt halt to relations and relationships on the 
European continent. Nevertheless, the assumption that there was an abso- 
lute isolation of, and strict political separation between, the organizations 
that, according to the geopolitical situation, belonged together before the 
war must be critically questioned in several respects. The extent to which 
female Polish lawyers were also able to influence or prevail in the perpetua- 
tion of their personal and professional contacts, given the restrictive politi- 
cal conditions, is questionable. One thing that remains certain is that female 
Polish lawyers were represented in politics in the post-war period. Zofia 
Gawronska-Wasilkowska, for example, a former “Warsaw female law- 
yer” in the Second Republic, became a role model for survivors of the first 
generation of female Polish lawyers and those who remained in Poland. 
Gawronska-Wasilkowska’s entry into politics in 1945 and her tenure as a 
minister of justice (1956-1957) followed her political interests and her com- 
mitment during the Second Polish Republic, when her sympathies lay very 
much with the communist political movement.!!3 As a functionary in the 
machinery of state (she sat for decades as a judge of the nation’s highest 
court) and in the women’s organization, but above all as a practicing lawyer, 
she represented the People’s Republic of Poland at the International Con- 
gress of Women in the Law in 1961 in Paris, where discussions centered on, 
among other things, the rights of children and adoption rights from an inter- 
nationally comparative perspective.!!4 At that time, the ZKzPW no longer 
existed, having been dissolved in the late 1940s along with the PSKzWW as 
a result of the increasing Stalinization of political life in Poland. It is interest- 
ing to note that female lawyers from Poland were the only ones in the entire 
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“Eastern Bloc” who had a voice of their own, albeit one that remained loyal 
to their government, at the Paris Congress in 1961. The specific concerns 
and associated legal reforms that the congress drafted as a proposal for the 
European states in regard to adoption law was also one of the main preoc- 
cupations of the Paris delegate Zofia Gawronska-Wasilkowska. Even if this 
continuity in the cultivation of international contacts seems fragile, espe- 
cially after the Second World War, the contacts and networks with female 
lawyers from other European countries (especially from countries at the 
core of the women’s movement) that were so vigorously pursued during 
the interwar years, and that were sometimes gained on a basis of friend- 
ship, were in certain ways a matter of course for Polish women. Both at 
the time when contacts were made in the 1920s and 1930s and after 1945, 
under political conditions that were obviously altered and more difficult, 
they remained intent on pursuing them. 

The ZKzPW is to be regarded as a professional organization with a 
strong legal profile, one that both looked after the interests of the organized 
members within its own sorority of lawyers and publicly commented on 
political and legal topics, partly by assisting in legislation with a special 
concern for relations between the sexes. Beyond national borders, its leaders 
quickly became part of the international community of female lawyers and 
representatives of both Polish women and the Polish state before the institu- 
tions of the political order and women’s political committees. 


Conclusion 


The Polish women portrayed in these biographical sketches are trailblazers 
in the legal professions. Their protracted struggles with social norms and 
sex-specific codes of conduct, their campaigns over many years to open the 
universities, and their turbulent admission efforts to the legal professions 
made them self-assured pioneers and members of the Polish inteligencja. 
The female lawyers I have described were likewise indomitable people who 
labored, for their own recognition as persons and as women, both in the 
family and as legal persons in the society, and who thereby generated social 
transformations and modernizing processes. They are deserving of a place 
in history and collective memory. 

“All citizens, without distinction as to sex, have the right to vote,” pro- 
claimed Marshal Jézef Pilsudski’s order on those November days in 1918, 
and this guaranteed women’s participation and involvement in the political 
and social events of the re-emergent Polish state. It elevated women who 
had previously been “without rights” to the status of citizens with the same 
rights as Poland’s male citizens. That these legal provisions tended to be 
illusory in practice, an indication in several respects of the great disparity 
between the laws and their incomplete social application, has been exam- 
ined through the struggles waged by the female lawyers. As both a profes- 
sional group and a unit actively engaged in political matters of concern to 
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women, the female lawyers failed to achieve a full change of heart on the 
part of society as a whole as far as equal rights for women were concerned. 
Even the efforts to integrate female lawyers into the community of Polish 
lawyers met with only limited success. For several centuries, the great social 
esteem and prestige enjoyed by judges and lawyers, along with their usually 
financially lucrative careers, characterized the generally accepted image of a 
male lawyer. Accordingly, the attempt made in the early twentieth century— 
in unison with the efforts of the women’s movement—to establish the first 
women in the legal system met with a considerable resistance on the part 
of the legal profession. The male-dominated law-related professional asso- 
ciations wished to preserve the status quo, with its homogeneity in terms 
of sex and social stratum, and perpetuate it as an elite professional group, 
“unspoiled” by the intrusion of new “strangers” into its ranks. 

This essay on Polish women in the law has afforded a first look at the 
history of this professional group. In their struggle for the right to study 
and practice law, female lawyers traveled a long and difficult road between 
the late nineteenth century and the outbreak of the Second World War. An 
examination of the legal fields in which female lawyers worked, and of the 
socio-political causes to which they devoted themselves in the associations 
of female lawyers, complete the picture and make one thing very clear: con- 
trary to the historical Polish metanarrative of old, women were an active 
part of the legal community, but at the same time, fell victim to its internal 
exclusionary mechanisms. The fates of the female lawyers must be looked 
at differently and do not lend themselves to measurement against masculine 
career models. For the contributions they made, however, they belong both 
in the master narrative of Polish national history and the transnational his- 
tory of women’s political efforts toward emancipation. 


Notes 


* Tam very grateful to PD Dr. Dietlind Hiichtker and Prof. Claudia Kraft for their 
suggestions and comments. 
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10 Women, Equal Rights, and 
the Legal Profession in 
Germany, 1895-1933 


Marion Rowekamp 


Equality under the law is an ideal that has inspired women’s legal reform 
efforts since the French Revolution.! It took the German women’s move- 
ments, however, over a century after the French Revolution to understand 
the role the law would take in the fight for equal rights. It was the earli- 
est German female law graduate, Anita Augspurg (1857-1943), who first 
raised the question of women’s rights as a legal question in 1895: “The 
women’s question is to a considerable degree a question of economics, 
but maybe to an even greater extent a question of culture, [. . .] but first 
and foremost it is a legal question because only upon the foundation of 
warranted rights not the imaginary ones [. . .] can a definite solution even 
be thought about.”? She claimed that the fight for every other aspect in 
the women’s question was meaningless as long as women did not have 
full, legally guaranteed equal rights on par with men. She discounted any 
other achievement to be simply something private, personal, isolated, and 
temporary, which could not serve to become the rule for every woman. 
Thus, she compared the struggle of the women’s movement for their var- 
ious goals with trying to install windows and frames for doors without 
having built the foundation walls of a house.? Augspurg represented the 
principles of the radical part of the civic women’s movement.* The con- 
servative women’s movement, by contrast, believed that the question of 
women’s rights was primarily based on education and culture. It promoted 
the notion of women’s distinctive “female” talents to improve the fields of 
medicine and teaching, for example, but also to reform society in general. 
According to this idea, women were needed in some professions, such as 
medicine—especially gynecologists—or education, where they would teach 
the female students who had begun to pursue secondary education in this 
era. But at least until 1888, when the Biirgerliche Gesetzbuch (BGB, Ger- 
man civil code) came up for revision, no obvious reason existed why the 
women’s movements should need female lawyers. This changed drastically 
after the women’s movements failed in their challenge to alter the gender- 
discriminative clauses in the new BGB that was finally enacted in 1900.° 
While Anita Augspurg had claimed to open the legal professions for women 
from the beginning, the conservative wing of the civic women’s movement 
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started to understand how important academically trained female lawyers 
could be in the battle for equal rights only after their defeat on the BGB. 
Yet the notion of female lawyers was still too far-fetched to find support in 
the society of Imperial Germany. While the civic women’s movement was 
convinced that all women had all the abilities to become lawyers, to claim 
especially female judges in public was still a distant dream. In 1900, the 
pioneering feminist, teacher, and women’s rights activist Auguste Schmidt 
(1833-1902) conceded: “We were convinced that the profession of [. . .] 
the lawyer could be adequately exercised by women, but we knew that this 
opinion would not be considered compatible with common sense. Thus we 
kept quiet.”® What Schmidt conceived of eventually became a reality. But 
it took the women’s movement more than a decade to address the question 
in public and still another decade to break the resistance to women’s access 
to legal professions, which was particularly strong in Germany. As late as 
in 1921, the feminist Marie Stritt (1855-1928) claimed, “Not even against 
women’s suffrage [. . .] especially from the professional circles, has [resis- 
tance] ever been so hard and stubborn as on this” issue.’ Stritt was founder 
of the Legal Aid Institution for Women and a former president of the Bund 
Deutscher Frauenvereine (BDF, National Council of German Women), Ger- 
many’s umbrella organization for most of the middle-class women’s asso- 
ciations, which was founded in 1894 as a reaction to the founding of the 
International Council of Women (ICW) in 1888. 

Unfortunately, Marie Stritt was right. Law was a notoriously difficult 
field for women to break into in Germany, considerably more difficult than 
women’s entry into medicine or academic professions (except theology). The 
situation in Germany was far more challenging than in most other European 
countries because its special legal education ensured that all lawyers were 
qualified, and in turn, guaranteed access to all legal professions, including 
civil service and the judiciary.® A war and a change in regime were necessary 
to make it possible. Women in the Weimar Republic were finally admitted 
to practice law as attorneys in 1922, twenty-five years later than in France 
they still faced limited opportunities to establish themselves in legal careers 
before 1933, when Nazis excluded them in principle from exercising their 
profession. At the same time, Germany was one of the few countries in 
Europe to admit female judges starting in 1922. This was a time when most 
other European countries had only opened the courts for female attorneys 
while keeping the judiciary off limits until decades later. Thus, Weimar Ger- 
many could boast of a respectable number of female judges before they were 
banned from the benches by Adolf Hitler’s express directive in 1934 or if 
indeed they had not yet been already dismissed in 1933 due to their Jewish 
origins. In 1935, the Nazis also restricted the access of women to the bar, 
but the regime did not dismiss those who remained and were already work- 
ing as attorneys.” 

This chapter will explore the struggles by German female lawyers and 
their allies in the women’s movement to gain access to the legal professions 


Women, Equal Rights, and the Legal Profession in Germany 249 


as a part of a general struggle for equal rights for women. It will argue that 
access was achieved so late and the resistance was so “hard and stubborn” 
compared to other academic professions because of specific issues related to 
legal studies in the German empire and to the peculiarities of the practice 
of law in Germany during the imperial period as well as to male fear that 
female lawyers would directly lead to women’s suffrage and undermine the 
male-headed family. It will particularly focus on the professional develop- 
ment of female lawyers in the Weimar Republic between 1922, the year of 
their access, and 1933, the beginning of their gradual exclusion, and it will 
examine their ideas of professionalism and equality. Then it will show how 
intertwined, almost inseparable, the challenge of the female lawyers became 
with the women’s movement’s fight for equal rights—especially in family 
law. The chapter draws on a variety of primary sources—both archival and 
published—administrative documents of the German federal and state gov- 
ernments, private archives, women’s archives in the United States and Ger- 
many, articles from legal and feminist journals, and numerous secondary 
sources. 


The Struggle for Women’s Equal Access 
to the Legal Professions 


1895-1918: The First Years of the Struggle 
for Access to the Legal Professions 


The entrance to the legal professions in Imperial Germany was character- 
ized by a strong traditional university-based legal education that trained 
all its students to qualify as judges, even if most of them became lawyers. 
This legal training was a highly regulated state institution primarily for 
the judiciary and civil service; lawyers were expected to serve “the state” 
rather than represent citizens. When the position of legal advocate became 
a private profession in 1879, it retained its ties to the state bureaucracy. 
A German lawyer’s tasks were analogous to that of the barrister or solicitor, 
yet admission to the bar required fulfillment of state examinations and the 
attorney remained under supervision by the state. The legal profession was 
constantly supervised by the state, which prevented advocates from fully 
gaining control over bar admission. At the turn of the twentieth century, 
legal education typically consisted of four years of theoretical study at a 
university that ended with the so-called first state exam. This was followed 
by a three-year period of practical training in the courts and a second state 
exam. Since all jurists had to go through exactly the same training, the sys- 
tem featured the so-called Einheitsjurist (uniform jurist), a jurist who could 
work, at least theoretically, in any of the legal professions. But the image of 
the judge or jurist working in the civil service was seen as the ideal legal pro- 
fession. This legal education was considered fundamental training for every- 
One with the ambition not only for the judiciary, but also for legislative and 
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administrative state positions, thus spanning all fields that wielded govern- 
mental power.!° Hence, the legal professions at the turn of the century were 
probably the most powerful professional organizations, and their leaders 
were keen on keeping their privileges to themselves. The lawyers protecting 
access to their profession largely occupied civil service structures and con- 
sequently could resist the access of women from every conceivable position. 

Furthermore, the legal profession was perceived as an exclusively male 
club. “Women are the representatives of love, just as men are the repre- 
sentatives of law,” one encyclopedia stated in 1820.!! According to this 
gendered stereotype, the law required objectivity, rationality, and author- 
ity, all of which were deemed to be male characteristics and the absolute 
opposite of the abilities generally attributed to women: that is, motherly 
love, tenderness, and understanding. In nineteenth-century Germany, the 
cultural stereotypes that had shaped gender roles for centuries were deeply 
embedded and difficult to overcome.!* At the same time, masculinity was 
not only deemed central to exercise the legal professions, but the law itself 
was defined according to discriminating gender norms. It legitimized preju- 
dicial cultural attitudes and justified inequitable practices while claiming to 
be gender-neutral. This was especially evident in family law but also appar- 
ent in all the laws that were referred to in order to exclude women from 
entering legal professions. As law professor Otto von Gierke put it bluntly 
in 1897, “Men’s professions [. . .] must remain men’s professions.” !3 

To prevent women in Germany from taking the examinations that would 
open up all the executive and legal power positions in the administration 
and the judiciary, the individual state Ministries of Justice simply excluded 
women from state exams, leaving them only the option of finishing univer- 
sity study with a doctorate in law. Thus, the admission of women to study 
in the law faculties, such as those in Baden in 1900 and Bavaria in 1903, 
was only a first step. In Bavaria, law student Maria-Delia Schmidbauer, 
née Droste (1887-?) had even participated without problems in the first 
state exam and had entered the legal apprenticeship before the Minister of 
Interior realized the danger of this precedent, intervened in her individual 
case, and decided on a general ban on women sitting the exams.!4 More 
controversial was the opening of the Prussian universities to women, which 
raised the possibility of women’s access to the legal and the theological state 
exams; government officials wondered whether they might establish a quota 
to limit women to 2/3 of law graduates. It was considered improper, even 
impossible, that women should accede to state service, especially as judges. 
While women’s entry into other faculties that ended with state examina- 
tions, such as teaching and medicine, was also problematic, teachers and 
doctors did not wield the same influence in their professions as did lawyers. 
Another reason for opening these professions first came from the argument 
that women were needed to teach girls and female doctors to treat female 
patients. These fields were considered to be more “natural” for women than 
the legal professions.!5 This debate around women and state examinations, 
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in fact, was one of the main considerations that led to the delay of the open- 
ing of Prussian universities for women as compared to other German states. 
In 1908-1909, when women finally got admitted, an explicit proviso barred 
them from taking the state exams and seeking the apprenticeship in law.!6 In 
other words, it worked like a closed guild system. 

Hence, women had no problems entering the law faculties. Even so, 
their numbers remained very small; without a career at the end of it, the 
study of law attracted very few female students. They were far outnum- 
bered by men, and their experiences as the only female student from their 
faculty were often difficult. Most female lawyers reported hostile behavior 
by their fellow students and their professors, such as clapping and stamp- 
ing and being addressed only as “gentlemen.” One student reported that 
during her years of studying, not one fellow student had once spoken to 
her. In terms of their social background, female lawyers were predomi- 
nantly from educated middle class families that supported—albeit with 
some resistance—the higher education of their daughters. A large number 
of female students came from families in which the fathers or brothers were 
also lawyers and wanted to follow their footsteps. They were, from child- 
hood on, familiar with the duties and attitudes of the legal professions and 
often had prospects to go into the family business with the male members 
of the family. !7 

The first female lawyers started to work in different institutions founded 
by leaders of the German women’s movement. For example, Alix Wester- 
kamp (1876-1944), the first female doctor in law, worked in a legal aid 
clinic for women, an institution created in Dresden by feminist Marie Stritt 
in 1894, to give free legal advice to women, mainly those of the lower 
classes. “These bureaux [sic] are extraordinarily popular, and sought after 
with us,” the German women reported to the International Woman Suffrage 
Alliance in October 1913.18 Others found similar employment in schools 
for social work, Children’s Care Committee centers, as women trustees and 
guardians, in minor positions in men’s law offices, or in private or public 
welfare agencies, as well as in juvenile care. In all of these jobs they were 
confronted with the injustice of discriminating laws and became sensitized 
to the precarious situation of women’s, and often the poor’s, rights in Ger- 
man society. 

Many of the female law students had, in fact, chosen to study law 
because they had witnessed the adverse legal situation of their mothers or 
other women in their immediate circles as handicapped by the law, and 
they had set out to change these legal norms by becoming lawyers them- 
selves. Female lawyers usually felt right at home in these jobs, as they felt 
they could “do good,” which had often been their original inspiration to 
study law, Furthermore, they could at least work in fields that were related 
to the traditional legal professions.!9 But what they really desired was to 
work in the legal professions they had been trained for, especially since “the 
Prospects of a practical professional career for women lawyers in Germany 
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are very unfavourable.”2° While female students of the law may have been 
tolerated, their subsequent requests to enter the legal professions themselves 
were quite another matter. 

The German women’s organizations took up their fight to open the legal 
professions for women in connection with another legal claim—the right 
of women to serve on juries, especially in the newly established institution 
of juvenile courts. Within the context of the debates on the revision of the 
German Code of Criminal Procedure in 1909 and the German Judicature 
Act in 1910, as well as the German Juvenile Court Act in 1912, the BDF 
demanded the participation of women as jurors in juvenile courts.*! The 
Jugendgerichtstag, the congress of all the professions that participate in 
juvenile trials and deal scientifically with juvenile criminality, supported this 
claim. Together they launched a petition that was signed by five hundred 
thousand women.2? Many of the female law graduates actively participated 
in these campaigns.”? In October 1912, the BDF decided on a strategy based 
on two main pillars: to petition the Reichstag (the parliament) on a regular 
basis and to launch a major offensive following the earlier example of their 
protest prior to 1900 against the draft of the revised German civil code. The 
BDF organized mass rallies in fourteen major German cities that attracted 
some attention: in Berlin, a hall seating two thousand was not large enough 
for the audience.24 But World War I put an end to the campaigns as the BDF, 
in an outburst of national patriotism, declared a truce with the government 
to support the war effort with the expectation of being granted full equal 
rights for their help once the war ended. 

In this situation, the female lawyers decided in 1914 in Berlin to found 
their own professional organization, the Deutscher Juristinnenverein (DJV, 
German Female Lawyers’ Association). Dr. Margarete Berent (1887-1965), 
Dr. Margarete Muehsam-Edelheim (née Meseritz) (1891-1975), and 
Dr. Marie Munk (1885-1978), all of whom were from a Jewish background, 
wanted “to promote the interests, especially the further professional and 
scientific legal training of women lawyers.”*5 The DJV was independent, 
was non-denominational, and functioned above party lines. As a result of 
the small number of German women studying law, the DJV remained a tiny 
organization. In its founding year, it had twenty-eight members, in 1916- 
1917 it had thirty-five members, and in 1919 it had eighty-five members. 
Though small, it was a very active organization that played an important 
role in German women’s campaigns for equal rights.*® 

The DJV not only worked on the national level, it also participated in the 
transnational struggle for equal rights for women. In 1928, in the light of 
ongoing global claims for legal reforms, female lawyers and judges from all 
over Europe came together in Paris to form the Fédération International de 
Femmes de Carriéres Juridiques (FIFCJ, International Federation of Women 
in Legal Careers). The organization was founded when the Estonian lawyer 
Vera Poska-Griinthal (1898-1986) suggested establishing an international 
organization to unite female lawyers in the context of the First Congress of 
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Social Work, held from July 8 to 13, 1928, in Paris. A provisional committee 
of lawyers was formed that consisted of, besides Poska-Griinthal, the Ger- 
man attorney Margarete Berent, Clara Campoamor (Spain) (1888-1972), 
Marcelle Kraemer-Bach (France) (1897-1990), and Agathe Dyvrande- 
Thévenin (France) (1885-1977). It was a goal of the FIFCJ] to maintain 
contacts between European lawyers and to develop strategies to change 
women’s legal status in family law.?7 

But this is getting ahead of the story: in the years after 1914, the DJV’s 
first attempts to demand admission to the state exams were unsuccessful. 
Based on the interpretation of norms from the German Judicature Act 
(GVG), the requests by members of the group were rejected. According to 
§2 GVG, admission to the profession was dependent on passing the two 
state exams or, according to §4 GVG, was contingent upon holding a fully 
tenured position as a law faculty member at a German university. None 
of the paragraphs explicitly made admission contingent upon being male, 
but common legal opinion and the legislature asserted that women were 
not included in this right. Additionally, opponents emphasized women’s 
alleged innate gender characteristics that made them unfit to exercise the 
legal professions. 

Female lawyers and their allies in the battle argued first for the opening 
of the legal professions based on the argument of equal access to higher 
education as compared with all the other academic professions, which were 
already open for women, even though they had completed the studies to the 
extent they were allowed to. At the same time, they emphasized the necessity 
for professional female legal impetus related to women’s rights and insisted 
on the good that female attorneys and judges could do for other women, for 
the improvement of justice, and for society as a whole. They argued that a 
female presence in the judiciary was necessary as a social counterbalance to 
centuries of male dominance of the legal system. Furthermore, they empha- 
sized that their more intimate knowledge of women’s and children’s needs, 
as well as their motherly empathy, made them the ideal fit for the law. They 
also pointed out the contradiction that on some occasions, the supposedly 
gender-neutral term “person” was applied to both sexes in the legal codes, 
notably in criminal and tax law, but whenever it was inconvenient to do so, 
it was interpreted as excluding women, as in the case of the §§2, 4 GVG.*8 
| Thus, they used a rhetorical strategy, attitudes, argumentations, and 
ideas that were strongly influenced by the German women’s movement's 
idea of “organized motherhood.” This term had been coined in 1870 by 
feminist Henriette Schrader-Breymann and expressed the view that mother- 
hood did not presuppose physical maternity. The BDF took it up later and 
applied it to demands for women’s employment and women’s participation 
in the broader society, arguing that (“spiritual”) maternity was, in principle, 
a quality inherent in all women, and not only in those who bore children.?? 

omen’s motherly capacities to love, nurture, and care for others were 
evoked to legitimize using these abilities as a duty that extended beyond the 
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immediate family to the community and society as a whole. Due to these 
ideas, women were by virtue of their motherly nature equal to men—though 
different—and just as valuable. 

The crux in the development of equality as a political idea is that it had 
developed simultaneously with the belief that women were fundamentally 
different from men by nature and thus could not be treated as the same. 
This belief in the different nature of women was shared by men and women 
and used by the different groups to stress either the superior or the infe- 
rior side of the nature of women. In any case, it also served opponents of 
women’s access to the legal professions to justify their continued exclusion 
as they argued that the foundation of the legal system would crumble with 
the entrance of women into its holy halls. “To allow women to enter jus- 
tice,” one judge stated as late as in 1933, “means a strong injustice towards 
the man and the woman herself. The injustice towards the man culminates 
in this intrusion into the holy principle of masculinity of the state.”3° The 
reference to women’s nature thus was a twisted argument; it could work 
both ways: in the hands of the women to justify their autonomy and liberty 
while claiming womanly virtues at the same time, and in the hands of oppo- 
nents to justify their explicit exclusion from the “holy” male-dominated 
legal profession.?! 

At the same time, these ideas of women’s nature could also help the indi- 
vidual female lawyers to overcome stereotyped gender roles. The decision 
to study at university already distanced a woman from her background and 
the conventional understanding of a woman’s role. But the decision to study 
law represented such a big step that these women needed to be reassured 
that they could “remain” women and contribute something specifically 
feminine to masculine professions. This was particularly important to those 
women who chose to remain single and saw their profession as an alterna- 
tive to having a family. The public perception that female lawyers must nec- 
essarily forfeit their femininity, as it was often expressed in the media, made 
them very sensitive to this issue. Often they felt compelled to point out the 
“motherly and caring” aspects of their profession in order to forestall any 
attack on their femininity.>2 


1918-1922: Final Success in the Fight for 
Access to the Legal Professions 


In the aftermath of the war and the revolution of 1918, German women 
gained the vote. The new Constitution of Weimar was passed in 1919; in its 
Articles 109 and 128, it promised legal equality to women—at least in prin- 
ciple. Equipped with these new rights, female lawyers began to make their 
case based on legal arguments and equality before the law. But their legal 
position remained weak, as the constitution had stipulated equality only in 
principle. This principle meant that different treatment of men and women 
could be justified when the “nature” of the sexes was so different that equal 
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treatment was not possible. Thus, the crucial legal question remained: was 
it, in the light of the new constitution, still acceptable to understand citizen- 
ship as a concept that could entail different rights and duties for men and 
women? In the light of this legal possibility, the fight around the opening 
of the legal professions for women now turned overwhelmingly around the 
question of whether the “different nature” of women made them scientif- 
cally unfit to exercise the legal professions, thus legally justifying their con- 
tinued exclusion. 

The opponents of admission dredged up a number of older “scientific” 
works that purportedly “proved” the different, innate nature of women. In 
1872, anatomist Theodor L. W. Bischoff, for example, postulated women’s 
intellectual inferiority based on a study of male and female brains. According 
to him, women lacked intellectual strength, logical ability, and, especially, 
the rational judgment to practice law. Some attested that women, especially 
female lawyers, were too masculine and pointed out that this was also vis- 
ible in their appearances. The antifeminist psychiatrist Paul Mobius had, in 
1900, gone so far as to state that intellectual activity in women would result 
ina diminution of their capacity to bear children.33 Male lawyers gratefully 
endorsed these arguments: they were particularly afraid that women would 
be too soft on crime, or too hard on other women because of their natural 
malevolence toward their own sex, or that their presence in court would 
prove simply distracting. Some feared that women’s full participation in the 
legal professions would not only weaken the stability of the justice system, 
but also lead to a change in society: that women would cease to be domestic, 
cease to be supportive to their husbands, and have too little time and will 
to raise children. And finally, many lawyers also objected because the pro- 
fessions, especially with the return of the soldiers after World War I, were 
already overcrowded.34 

Still, the Weimar Constitution embodied a new ideal of full equal rights 
for men and women, and by establishing this principle, these rights sud- 
denly seemed achievable, and female lawyers, as well as part of the women’s 
movement, were ready to invoke them.°> Armed with the new constitution 
as provisions, the female lawyers set out to fight for their right to enter the 
legal professions. Now that they had voting rights, they were no longer 
dependent on the formula of petitions to parliaments but were now able to 
lodge their requests immediately via the new female members of parliament. 
The option of bringing their demands directly to the legislature increased 
their fighting options dramatically. Together, the DJV, the female mem- 
bers of the parliaments, the party faction of the German Democratic Party 
(DDP), the Social Democrats (SPD), and the women’s movement gradually 
achieved success by combining different strategies. 

Initially, the individual female lawyers regularly sent petitions to the 
Justice administrations in order to be admitted to take the state exams. 
Orchestrated by the DJV, their individual petitions on the executive level 
ere accompanied by the work of the DJV and the women’s movement on 
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the legislative level. In one case, female law students at Leipzig’s law faculty 
asked Saxony’s parliament to approve admission to the legal exams.?° But 
the primary strategy was to petition the Ministry of Justice of each Ger- 
man state to open the state exams for women by changing the interpreta- 
tion of the laws, while also attempting to influence the outcome behind the 
scenes. As daughters from usually influential and well off families, they were 
socially well connected and used their personal connections for advancing 
their cause. Member of the DJV’s board, Marie Munk, for example, went to 
school with Marie Schiffer, the daughter of the politician and lawyer, Eugen 
Schiffer, who became a lifelong friend. Himself a legal reformer, Schiffer 
was inclined to support the claims of female lawyers, as we can see from his 
actions as a Reichsminister of Justice.?” 

The first petition of the DJV in March 1919 to the Prussian Minister of 
Justice caused an avalanche of political movement behind the scenes, where 
the minister asked for the advice of his colleagues about how he should han- 
dle this request. While the Prussian Parliament was discussing the request, 
the other Ministers of Justice simply rejected the individual pleas of female 
lawyers as well as the request of the female students from Leipzig and of 
the DJV with the argument that admission to the law exams “had to be 
considered consistently for the entire empire by the Reichsministry of Jus- 
tice.” This meant the decision must be made at the federal level.38 Thus, the 
Reichsministry in April 1919 asked all the states how they wanted to treat 
the admission of women to legal offices and professions in the future. The 
states were predominantly united in their opinion that women should be 
able to function as members of the jury but that they should not be allowed 
to exercise legal professions, especially not those of judges, as women were 
by their nature not fit to act as professional lawyers.39 In November 1919, 
the Reichsministry of Justice declared for the first time that it did not see 
any legal obstacles to admitting women to the exams and to apprentice- 
ships. It suggested opening at least the first of the two required state exams 
for women.*? 

Yet before the standardized admission of women to the legal exams 
was decided, in May 1919, the Prussian Minister of Justice had passed a 
decree that allowed women to take the first state exam, although with- 
out the accompanying right to participate in legal apprenticeships.4! Most 
states followed the recommendation of the Reichsministry of Justice and the 
example of Prussia and opened the first state exams to women. Baden and 
Saxony, the more liberal states, even officially permitted women to enter the 
apprenticeship service. After being a trailblazer, Prussia now joined Bavaria 
in strong opposition because it was in the unfortunate position that due to 
its laws everyone who had passed the second state exam had to be appointed 
to a position in the justice administration.*2 In contrast, the other states still 
had the option of simply not appointing women as judges. Bavaria, on the 
other hand, represented the more backwards, Catholic perspective regard- 
ing women’s status. 


Women, Equal Rights, and the Legal Profession in Germany 257 


Caught in this complex jurisdictional conflict as both the Reich and 
the states kept denying their jurisdiction in this question, the BDF and the 
DJV came to the conclusion that changes in the legal situation could not be 
achieved solely by convincing justice ministries to adjust their interpreta- 
tions based on the stipulations of the new constitution. A formal change 
of the existing laws was required and thus a change in Strategy to obtain 
pertinent legislation at the federal and state levels. Priority was now given 
to bringing in all requests in the parliaments of all the states. A number of 
motions of the German Democratic Party (DDP) and the Social Democratic 
Party (SPD) were debated in the Reichstag and the state parliaments. In an 
unparalleled development, all thirty-two female members of the Reichstag 
cooperated on an all-party level to request the admission of women to the 
legal state exams.*3 Unusually active and eloquent for the cause of female 
lawyers was the DDP member of the Reichstag, the economist Marie- 
Elisabeth Liiders (1878-1966). She unfailingly questioned and also chan- 
neled all requests to the DDP faction and other female Reichstag members. 
And as a member of the BDF board of executives, she acted as the contact 
person of the DJV when the association wanted to introduce a new motion 
via different party factions. 

In January 1921, the Prussian Ministry of Justice yielded again to the par- 
liamentary pressure and decided to permit women to participate officially 
in the legal apprenticeship in the same way as male candidates, but it still 
did not permit women to take the second state exam. Pressured by Prussia’s 
move, the Reichsminister of Justice addressed all the states again to seek a 
uniform regulation for the entire Reich.44 Once again, this attempt did not 
find many friends, especially in Bavaria and in Hesse, but the smaller states 
followed the new directive. While the Reichstag, the BDF, and many female 
lawyers worked together on a draft for a law permitting women to take all 
the exams, the German Judges’ Association expressed its own understand- 
ing of the question as the first legal professional group. In March 1921, 
after a long and agitated debate, the judges voiced their decision with 245 
Votes against 5 that declared women to be unsuited to practice law.*> In 
January 1922, the German Bar Association also disputed the question and 
proved to be more liberal than the judges. With 43 votes to 32, the board 
of directors came to the decision that a “woman is not suited to work as an 
attorney or a judge. Her admission would lead to a damage of the judiciary 
and is therefore rejected.”46 

Finally, when the social democrat Prof. Dr. Gustav Radbruch, a supporter 
of women in the legal professions, took over the Reichsministry of Justice, 
he immediately set out to draft a law permitting women to work in legal 
careers.4” Before introducing his project into the Reichstag, he had con- 
tacted the governments of the single states and advised them of his plan.”8 

Nobody who is interested in a steady, stable legal development will be able 
to take the responsibility for this step,” Bavaria desperately warned.‘? Other 
states found the reform draft too “radical” and felt that it would pose “an 


258 Marion Réwekamp 


enormous risk” for the justice system. Yet, the legal draft passed through the 
Reichstag, and finally, against some more resistance from the German con- 
servative states like Bavaria, it passed through the Reichsrat (State Council). 
It became law on 11 July 1922.°° 

What had taken the legal professions and the governments so long to 
relent on this question of the admission of women to the legal professions? 
Why had the debates in the parliaments and in the legal professional organi- 
zation become even more heated than on the question of women’s suffrage? 
While opponents constantly pointed out that the legal professions were 
“overcrowded,” it was admitted in papers strictly for intergovernmental 
use that the number of women about to enter the legal professions was too 
small to pose a real threat and thus the overcrowding argument was clearly 
self-serving.5! But what was at stake was the question of whether women 
would be able to judge men and to gain access to real positions of power 
as well as full citizenships rights. The latter concern had been expressed 
already before World War I: “If women function publicly as attorneys and 
judges,” law professor Ludwig von Bar mused in 1897, “it will be impos- 
sible to withhold political rights from them for very long.”°* After women’s 
voting rights were won, the fear of suffrage was replaced by the fear that 
women might gain equal rights, especially in family law and other areas 
of the law where discrimination was still strong. But beyond equal rights, 
there was a widespread fear of women wielding the sword of justice. “It 
seems, indeed, as if the idea of women with judicial powers and functions 
was quite unbearable to men in all lands,” Marie Stritt stated in 1921.53 
Women as judges, resulting in men being sentenced by women, was seem- 
ingly outrageous, as the law represented a system of gendered moral val- 
ues of which lawyers saw themselves the keepers. After women had gained 
access to medicine and education, the legal field was the only area besides 
the church that still upheld exclusive male supremacy. Different also from 
all other academic professions, lawyers were omnipresent in every niche 
of society: lawyers not only held influential positions in governments and 
parliaments but also in the economy, in banks, and in the stock exchange. 
Women working in the legal professions meant, in the end, the termination 
of the male-dominated state as it had been understood for centuries, Just as 
the lawyer Erna von Langsdorff (1887-?) had prophesied in 1912/13: “As 
soon as women exercise judicial functions, the collapse of the masculine 
state will be imminent.” ** 


1922-1933: First Professional Life 


To date, historical research on women in the legal professions in Germany 
before 1945 has focused on their struggle to gain access to the courts and 
the judiciary and their renewed exclusion after 1933.55 The working situ- 
ation of female jurists after their entrée in the years in between 1922 and 
1933 has not yet been researched. 


Women, Equal Rights, and the Legal Profession in Germany 259 


The opposition toward women in the legal professions continued after 
1922. The same concerns and arguments that were first used to prevent 
women from entering the legal profession now served to steer them into 
certain areas of the law for which, allegedly, they were better suited than 
the men. Divorce, guardianship, and juvenile law were considered to be 
preferable to criminal law and other areas of civil law, as well as public 
and administrative law, all of which were considered to be male territory.* 
The women also seemed to have felt some special attraction for those legal 
felds: “Furthermore practice had shown,” wrote judge Marie Hagemeyer 
in 1932, “that women are especially successful in the fields that require a 
pedagogical impact, such as guardianship and juvenile law, while the office 
of acriminal judge for adults or of a prosecutor is less likely to be attractive 
for women.”°” 


I. 3.1 Female Attorneys 


In fact, the first women who became attorneys immediately after 1922 started 
out in the area of family law, but soon, like their male colleagues, they had 
law offices in all legal areas. Their first clients were usually women, who 
preferred to use the service of female lawyers whom they trusted more read- 
ily than men. They were relieved to unburden their worries with a woman, 
feeling they could establish an easier rapport.°® Showing a willingness to see 
the human side of cases and listen to their clients, the female attorneys did 
share a different, more “human” working ethos than male attorneys.*? The 
relationship between a female attorney and client was described in the fol- 
lowing words: “She took care of them.”®° Another duty was—according to 
attorney Margarete Berent—to change the gendered interpretation of exist- 
ing laws while pleading.®! 

It appears then that female attorneys often had to do more work than 
their male colleagues to achieve a secure and equivalent economic posi- 
tion.’ Very few male colleagues were willing to accept women as partners 
in their offices; the elder attorneys, especially, were often worried that their 
clients would meet female colleagues with some disapproval.® Since young 
attorneys usually joined an office to gain a steady salary and learn under 
the expertise of more experienced colleagues, for women it was far harder 
to enter the profession.64 A number of women went into partnerships with 
family members, often with their fathers but even more often with their 
husbands, 

The first female attorney in Germany, Maria Otto (1892-1977), was 
admitted to the bar in Munich. In 1924, Elfriede Mei&ner was accepted 
at the bar of Dresden; Marie Munk, Edith Sussmann (1892-?), and Edith 
Hegemann-Springer (1890-1937) were accepted at the bar in Berlin, and 
Margarethe Esch (1899-1966) was accepted at the bar in Cologne. Every 
year, the number of female attorneys grew considerably. In 1933, when 
the national socialists took power and began to limit women’s access to 
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legal professions, Prussia counted sixty female attorneys, Saxony ten, and 
Munich eight female attorneys. Altogether, the number of female attorneys 
in Germany at that time was around 120. They were for the major part 
active in the larger cities.°° 


I. 3.2. Female Judges 


Obviously, female attorneys and judges shared a common struggle, but com- 
pared with attorneys, female judges met with much stronger resistance. To 
judge, in the eyes of many, was not a function that could be performed by 
women. Since the appointment of judges was the responsibility of the states, 
some, like Bavaria or the small state of Oldenburg, simply decided not to 
appoint women. Female judges in fair numbers were only to be found in 
Prussia and Saxony. Judges were always first employed in temporary posi- 
tions; to later gain a lifetime appointment depended on the state and took 
between six and ten years. Thus, the first female judges with lifetime posi- 
tions were found only by the end of the 1920s. The first female judge in 
Germany was Maria Hagemeyer, who had passed her second state exam in 
October 1924 in Prussia. The Prussian Ministry of Justice first employed 
her, and in May 1927, she was appointed Amts- und Landrichterin (local 
and regional) judge in Bonn. In June 1928, she was promoted to a life- 
time position and received the first established post as a female judge in 
Bonn.® She was followed in 1929 by Dr. Gertrud Cichorius (1897-?) (who 
was placed in a full post in Chemnitz),6’ by Dr. Gertrud May (1882-?) 
in Leipzig, and by Elisabeth Krumme (1897-1984) in Essen.® In 1930, 
Marie Hurtzig (1896-2) was appointed in Chemnitz,”° Marie Munk (who is 
often wrongly cited as the first female judge) in Berlin, and Hedwig Brann- 
Frank (1899-1978) in Frankfurt.”1 By 1933, Germany counted an esti- 
mated thirteen lifetime female judges and over one hundred female judges 
in judicial training.” 

The difference between judges appointed for life and those assigned to 
fixed-term positions became all too apparent for non-Jewish female judges 
in 1934. Despite continued prejudice against female jurists (Hitler’s per- 
sonal antipathy toward them was notorious), the few of them with a lifetime 
position were not dismissed by the Nazis but simply shifted to less publicly 
visible positions. This was obviously not the case for female judges of Jewish 
descent; they all lost their professions, following the Law on the Restoration 
of the German Career Civil Service in 1933. 

As I have argued elsewhere,”3 female judges felt they had a special duty 
as women in their new field: “I always make a point of not disregarding 
the human side of the trial alongside the legal assessment, and I try to 
avoid at any cost the arrogant tone common to officials,” one female judge 
reported.”4 When describing their way of sentencing, female judges usually 
argued that first and foremost they used an objective and logical approach 
and also a stronger sense of intuition.?> They more often sought out a 
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differing opinion and tools for mediation than did their male colleagues.’® 
Especially in divorce or custody cases, female clients seemed relieved to be 
heard by a female judge. Female judges felt they could have a special impact 
on justice; as Judge Hildegard Koll’’ described it: 
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What a judge deems to be “equitable,” “appropriate,” “reasonable,” 
“public policy,” or whatever these abstract expressions might be, will 
mostly depend on his personal world view, his Weltanschauung, his 
character, in short his purely human mental attitude to the matter. Up 
to the present, all decisions of this kind have been influenced by the 
male nature. Nobody ever doubted that a sentence flowing from this 
nature was an objective one. If now—through the admission of women 
to the legal professions—new views can enter legal decision-making and 
cases may be judged and decided from angles different than hitherto, 
then this, according to the previous criteria, is equally legal. The special 
character of a woman is not altering the law as such; it is merely having 
a possible impact within the range of the legally granted freedom of dis- 
cretion, in the same way as differences among individual male judges’ 
characters may result in different judgments about the same case.’8 


As was the case with female attorneys, there is evidence to suggest that 
female judges worked harder than their male colleagues in order to prove 
their qualification for their new positions. Even though they were assiduous, 
positions in higher ranks continued to be assigned exclusively to men. 

None of the female lawyers managed to get into the profession of notary, 
and very few became public prosecutors. The first was characterized as 
a “public office” and with its restrictive process of selection was still too 
elitist to allow women to join its ranks; the latter was closely associated 
with criminal law, a field that was deemed less suitable for women and also 
related to state employment. Female lawyers who did not sit for exams had 
made their way into civil service in areas related to guardianship and wel- 
fare law; some gained good positions but were also dismissed after 1933. In 
sum, female lawyers had, despite all the difficulties, a relatively successful 
professional time in the short period between 1922 and the beginning of 
the “Third Reich,” when they virtually disappeared from the legal profes- 
sions, Within the two Germanys after 1945, the history of female lawyers 
was ambiguous. Their formal entry into the justice system ushered in a 
prolonged reaction of institutional discrimination that has still not entirely 
been eradicated. 


Female Lawyers in the Fight for Equal Rights in Family Law 


After German women managed to gain the vote and even the right to enter 
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all the professions, including the legal ones, many other critical women's 
legal issues remained: such as the question of married women’s nationality, 
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the right to legally possess a title to property when married, and especially 
equal rights within the family. 

The institution of marriage has, in fact, served for centuries to conse- 
crate women’s inferiority in law in a supposed contract of equals. Minds 
like Grotius, Locke, von Pufendorff, Wolff, Fichte, Kant, and Rousseau, 
along with the Catholic and Protestant churches, relegated wives to a sub- 
ordinate status within marriage. The civil codes of the single German states 
had discriminating limitations in their marriage laws, but the Biirgerliche 
Gesetzbuch (BGB, German civil code), which was codified in 1900, legis- 
lated women almost into the status of legalized slaves or, as Anita Augspurg 
phrased it, into “bourgeois suicide.””? Married women had only a limited 
legal personhood of their own; they could not own their own property if not 
contracted differently, they had only limited freedom to contract in general 
beyond their Schltisselgewalt (wife’s authorization to purchase necessities 
for the household), they could only speak in court for themselves in limited 
cases, they could only work outside of the house with their husband’s per- 
mission, they had only limited legal authority over their children, and they 
could not divorce their husbands except for very limited reasons. The man 
had the decision in all matters concerning their marriage, including the deci- 
sion on the family’s place to live.8° Lawyer Anita Augspurg had remarked 
in 1905 somewhat polemically that “for a woman with self-respect who 
understands the legal effects of civil marriage, it is in my opinion impos- 
sible to enter a legitimate marriage: her drive for self-preservation, her self- 
respect, and her claim to respect from her husband leaves only the option of 
extramarital cohabitation.”®! 

Female lawyers had a strong sense of the wrong the law perpetuated 
against women and children and thus joined the struggle on their behalf. 
Concern for their protection had been at the core of their professional 
behavior from the outset and limited itself not only to court cases, but 
also to legal reforms. Indeed, female lawyers’ experiences in social work 
before their admission to the legal professions in 1922 and courtroom expe- 
riences afterwards seem to have increased their compassion and convic- 
tion to address their society’s social problems. While their names are still 
almost unknown for researchers of the German women’s movement, they 
had, in fact, played a key role in defining the legal claims of the BDF for 
the years since, at least, 1918. Research on the role of the women’s move- 
ment in the Weimar Republic usually emphasizes the decline of the women’s 
movement’s strength, but at least in terms of their legal reform claims, their 
demands were stronger than ever, thanks to the female lawyers. It was actu- 
ally the first time that professional legal organizations as well as the parlia- 
ments and the governments treated claims made by the women’s movement 
seriously.82 

The Weimar Constitution of 1919 provided a new legal context for legal 
reform of family law. Art. 119 stated that marriage was predicated upon 
equality of the sexes. But as was the case in Art. 109 and Art. 128, most 
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lawyers shared the legal opinion that the constitution had no immediate 
legal effects and that its stipulation on equality of the sexes thus could only 
be considered as directives to future legislators. Female lawyers, on the 
other hand, believed that the constitution expressed the prevailing law and 
thus set out to tackle a variety of discriminatory laws. 

The protection of children was a priority for many female lawyers, who 
made attempts to end the stigmatization of illegitimate children, which 
was the case in other European countries.®3 Dr. Marie Munk had drafted a 
reform paper on this question in 1918.84 She proposed equal treatment for 
illegitimate children with children born within marriage, child support by 
the father, and the legal recognition of children born out of wedlock. As in 
other countries, female lawyers in Germany also advocated better welfare 
laws for poor women and children and equal pay for equal work. Dr. Mar- 
garete Berent had drafted the BDF reform claims for changes in the married 
women’s nationality law that were comparable with the demands all over 
the world, permitting married women to maintain a nationality of their 
own. It was introduced to the Reichstag in 1932.85 Together with Marie 
Munk in 1920, she wrote suggestions for the draft of a new Judiciary Act, 
which would include appointing women as lay judges.*®® 

But female lawyers prioritized reforms in family law, including equal 
spousal responsibilities, easier divorce procedures not based on no fault 
divorce, common custody law, and equal goods acquired during marriage 
in case of divorce. As a matter of fact, the BDF board decided as early 
as June 1919 to form a new legal committee to work out a draft for the 
reform of family law. The committee was headed by lawyer Marie Munk 
and consisted of the feminists Marianne Weber (1870-1954), Camilla Jell- 
inek (1860-1940), Marie Stritt, and the head of the legal aid institutions 
for women, Margarethe Bennewiz (1860-1943).8” Munk invited Berent as 
a second legal counsel since Berent was not only a specialist in matrimonial 
property law, but also the head of the legal commission of the women’s 
working committee of the DDP.®8 The first result of Munk’s and Berent’s 
joint work was a series of proposals for the different areas of family law, 
namely matrimonial law, parental care and authority, rights of the illegiti- 
mate child, divorce law, and matrimonial property law.®? The debates gener- 
ated in the women’s movement by this work led to the decision to ask the 
board to elaborate a family law memorandum, which would meet the new 
goal of gender equality provided for in the constitution. The memorandum 
seemed important because the Reich Ministry of Justice had for some time 
been working on drafts for a reform of family law. The BDF decided not 
only to petition to the Reichstag, but also to make its demands accessible to 
the public by publishing the memorandum in book form. Marie Munk was 
hited to write it. The memorandum was finished in October 1923, mailed to 
the Reich Ministry of Justice, and later introduced to the parliament.” The 
publication was well received and soon debated within the legal professions 
and the interested public. 
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The work of these two female lawyers emphasized the need for reform 
in matters of divorce. Since it was obvious that the realities of family life 
were not reflected in the strictly defined current grounds for divorce, which 
the BGB provided for, Munk and Berent asked for a significant expansion 
of the possible legal reasons for divorce. They suggested that divorce be 
possible on account of an irretrievable breakdown of the marriage instead 
of focusing exclusively on the proof of guilt. Furthermore, Munk proposed 
in 1923 that a married couple should also be able to divorce if only one 
spouse filed for divorce on grounds of “insurmountable aversion.”*?! This 
last demand in particular was much disputed within the BDF, as divorce 
was considered within the women’s movement as well as the last possible 
option when the special duties and recommendations of the social function 
of a marriage and family were endangered. The BDF board was afraid that 
overly progressive claims would lead to a split of the organization that was 
then constituted of more conservative than progressive members.”* Thus, 
the BDF concentrated more on the suggestions for a new matrimonial prop- 
erty law, which was politically less controversial. The board suggested the 
separation of property during marriage combined with a community of 
accrued gain in case of divorce or death as the new statutory matrimonial 
property regime.” 

In the meantime, the legal professions took up the topic and debated 
it widely. Central to developments were two congresses of the prestigious 
Deutsche Juristentag (DJT) 1924 in Heidelberg and 1931 in Libeck, in 
which attorney Marie Munk and attorney Emmy Rebstein-Metzger (1809- 
1967) gave important presentations suggesting changes in family law that 
were well received within the community of the legal professions.”4 

Female lawyers not only formulated the legal reform program for the 
BDF within the years of the Weimar Republic, but also argued within the 
diverse setting of the BDF for the most progressive and radical legal changes 
to protect women in family law. Thus, they constituted the legal department 
of the BDF, pressuring for an all-compassing legal reform without any legal 
loopholes. Their comprehensive reform plan was pioneering: particularly 
so at a time when the majority of the right wing and even the moderate 
women’s organizations within the BDF sought agreement on a far more 
limited set of legal reforms in family law. 

Besides becoming the legal experts of the BDF, a number of other 
female lawyers published their claims for legal changes in prominent 
legal journals.?> But they also frequently wrote in daily newspapers and 
in the women’s movement’s journals. They gave public lectures for female 
audiences, and they taught in schools in order to raise young women’s 
awareness of their legal situation and ask for support of their legal reform 
claims. Thus, they became highly visible figures in the Weimar Republic, 
the very incarnations of the “new woman” capable of full participation 
in public life and able to implement citizenship rights to the extent they 
could. 
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Conclusion 


The purpose of this chapter has been to explore the struggles by German 
female lawyers and the women’s movement to gain access to the legal profes- 
sions as a part of the struggle for equal rights for women in Germany more 
generally. I have argued that the fight to open access to the legal professions 
in Germany was part of the women’s movement’s struggle for equal rights 
in the beginning of the twentieth century. For two decades, the BDF and the 
few female lawyers fought side-by-side for the admission of women to public 
offices as members of juries and later as professional female lawyers. While 
the resistance in the first case had been strong, resistance in the latter case 
was “as strong and stubborn” as hardly any other fight for equal rights for 
women in Germany. As I have argued in this chapter, the admission of women 
was achieved twenty years later than in many Western European countries 
because of the particularities of the German legal education’s emphasis on 
producing jurists as Einheitsjuristen, which would also give women de facto 
access not only to the advocacy, but also to the judiciary and to employment 
in the highly prestigious and powerful civil service. In most other European 
countries, such as Russia (1864), Norway (1890), Sweden (1895), Finland 
(1895), Switzerland (Zurich 1898, resp. other cantons before 1914), France 
(1900), Netherlands (1904), Denmark (1906), United Kingdom (1918), Por- 
tugal (1918), Poland (1918), Italy (1883, resp. 1919), Austria (1920), Bel- 
gium (1922), Romania (1923) and Spain (1930), the admission was carried 
out in two steps. The first step was to the advocacy and the second, often 
decades later, to the judiciary. Russia admitted women as judges in 1917, 
Poland in 1928, Czechoslovakia in 1930, Denmark in 1933, and the Repub- 
lican part of Spain in 1936.% In the other European countries, judgeship was 
only achieved after World War II and often combined with the gain of suf- 
frage. It appears that resistance to women’s entry into the legal professions 
was less about women working as attorneys and more about the objections 
to admitting women to the public offices of judges, as Sara Kimble has also 
argued for the case of France.?” Furthermore and lastly, opponents feared 
that permitting women to acquire this specialized knowledge and to work 
in legal professions such as public offices would, in the end, lead not only 
directly to women’s political rights, but also to equal rights in family law, 
the last stronghold of male authority. They were right to be worried. Indeed, 
women’s quest to enter the legal professions evoked a great struggle for 
power, both symbolic and factual. It foretold the erosion of men’s authority 
and the end of women’s marginalization. 
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11 Feminism and Criminology 
in Britain, 1910-1950 


Anne Logan 


The admission of women aged over thirty to the parliamentary vote in Brit- 
ain in 1918 was swiftly followed by legislation, the 1919 Sex Disqualification 
Removal Act, which opened—among other things—the legal profession, the 
jury box, and the lay magistracy (made up of justices without formal legal 
qualifications) to women. While the impact on the first two of these insti- 
tutions was limited in the short term,! the changes to the magistracy were 
more immediate. Although their numbers were small at first, the new female 
magistrates of England and Wales, many of whom were veterans of the 
struggle for women’s suffrage, sought to reform the justice system through 
the establishment of the Magistrates Association, the formation of women 
magistrates’ societies, and the re-invigoration of the country’s penal reform 
pressure groups.” Within these organizations, volunteer activists developed 
cultures of professionalism, research, pedagogy, and activism. Consequen- 
tially, at a time when criminology still lacked any recognized position as 
a discipline within British universities, female magistrates in England and 
Wales played an important, and largely unrecognized, part in research and 
teaching on criminal justice subjects.3 

Standard accounts of feminist engagement with criminology focus pri- 
marily on the debates of the post-1970 period. Earlier twentieth century 
developments, associated sometimes with so-called “first wave” or liberal 
feminism, remain neglected.* Yet the British women’s suffrage movement of 
the early twentieth century prompted profound feminist interest in criminal 
justice issues, such as infanticide, youth crime, and the prison system, the 
latter having been experienced personally by some campaigners during the 
course of the struggle for votes for women.> The imprisonment of British 
men (and some of their female supporters) who refused to perform mili- 
tary service on the grounds of conscience during the First World War fur- 
ther raised consciousness about the penal system. These concerns, as I have 
argued elsewhere, were not merely a source of activism but were also influ- 
ential in stimulating the first stirrings of a feminist criminology.® The purpose 
of the current chapter is to examine in some detail the philosophical, episte- 
mological, and theoretical underpinnings of feminist criminology in Britain 
during the so-called “first wave” of feminism in the early twentieth century. 
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This chapter discusses four related philosophical and epistemological 
pillars of this pioneering intellectual movement: feminism, humanitarian- 
ism, activism, and research. “First wave” feminism is rarely discussed in 
the context of criminology or criminal justice except during the era of the 
heightened suffrage struggles prior to World War One. In any case, the met- 
aphor of “waves” has little correspondence with contemporary understand- 
ing of women’s history. Over the last twenty years, an extensive historical 
literature has been produced which demonstrates that feminism in Britain 
did not disappear after the attainment of women’s suffrage in 1918 only 
to reappear fifty years later.” In her work on European feminism, Karen 
Offen suggests an alternative metaphor, that of a volcano, with its “erup- 
tions, flows, fissures, [and] molten lava.” She argues that feminism is “a 
threatening and rather fluid form of discontent that repeatedly presses 
against .. . weak spots in the sedimented layers of a patriarchal crust.”® 
However, notwithstanding the work of Offen and many others, a leading 
historian of Britain recently argued that “feminism as a coherent political 
movement... virtually disappeared” after 1918, apparently seen off by the 
British Establishment.? So it seems that outside the field of women’s history 
there is still a tendency to think in terms of “waves.” However, it is not 
credible to assume that women (and men) who spent the early part of their 
lives fighting for women’s rights—not just the vote but associated political, 
social, and economic rights, such as entry to professions and (crucially for 
this paper) to full citizenship on juries and the magistrates’ bench—ceased 
to be engaged politically after 1918. It is the philosophy and actions of 
this generation, undeniably shaped by the times they lived in, which this 
chapter focuses upon. My contention is that rather than receding on the 
tide as the waves went out, early twentieth century feminist energy was 
simply redirected. While some former suffragists continued to work primar- 
ily for causes readily identifiable as “feminist” (for example, equal pay and 
employment opportunities or, more controversially, family allowances and 
birth control), others became engaged unsurprisingly in the general politi- 
cal struggles of their day: for or against fascism, for improved international 
relations and the maintenance of peace, or for specific social policies. A few 
became immersed in mainstream politics, securing elected office as members 
of parliament. ! 

The specific group of feminists discussed here became involved princi- 
pally in campaigns for the reform of criminal justice, largely as a result of 
appointment to the magistracy. I have named this group, rather inelegantly, 
the “feminist-criminal-justice reform network,”!! as they linked together a 
disparate range of organizations from penal reform pressure groups to main- 
stream women’s societies. But it must be stressed that this sort of involve- 
ment did not represent an abandonment of feminism but rather the practical 
application of its core principle, the right of women to engage politically 
on equal terms with men. This network not only actively promoted poli- 
cies which have been retrospectively summed up as “penal-welfarism,” 
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but they also engaged in criminological research and developed some origi- 
nal perspectives on crime. While often concerned with issues pertaining to 
young offenders or adult men, individual female activists nevertheless main- 
tained special interest in, and concern for, women in the criminal justice 
system. While some organizations in the network had women-only member- 
ship, others were mixed bodies with strong feminist influence. 

This chapter examines the four themes of feminism, humanitarianism, 
activism, and research to develop an understanding of the nature of femi- 
nist women’s critique of criminal justice in early twentieth century Britain. 
Each section traces the most important influences on the feminist-criminal- 
justice reform network which originated in the years before the granting 
of women’s suffrage (and the introduction of women magistrates) in the 
United Kingdom and developed thereafter. The themes are developed and 
illustrated with examples of feminist activism in the field of criminal justice 
within England and Wales and further afield. 

When discussing the “feminist criminology” of the early twentieth cen- 
tury, we have to be careful to define our terms. “Criminology” itself was not 
institutionalized or academicized as it is nowadays, yet the term was in cur- 
rent use. The appellation “criminologist” could be employed to describe the 
work of a great many people, from psychiatrists to journalists. For example, 
the author F. Tennyson Jesse is described as “writer and criminologist” in the 
Oxford Dictionary of National Biography.'3 Criminology did not become 
a recognized part of the British university scene until after World War Two, 
when notable landmarks included the provision of the first public funds for 
criminological research (in Section 77 of the 1948 Criminal Justice Act) and 
the launch of the British Journal of Delinquency in 1950. But members of 
the feminist-criminal-justice reform network played an important part in the 
growth of the discipline in Britain before that time, as described below. 


Feminism 


Many words have been written concerning the meaning of feminism, and it 
is not my intention to add significantly to them in this chapter. A definition 
by historian Carol Dyhouse is a useful one: “feminists . .. can be regarded 
as those who have identified a problem in the social relationship existing 
between men and women, deriving from an imbalance of power in favor 
of the former.”!4 However, it seems appropriate to qualify this definition 
by adding the proviso that feminists are also people who decide to take 
some action, however small, to redress the balance of gender power.!5 In 
other words, activism—inseparable from either theory or ideology—is of 
central importance to the definition of feminism employed in this chapter. 
Inevitably, support for women’s suffrage is often regarded as a litmus test 
for feminism in the early twentieth century, although there are indications 
that there were not always simple alignments between support for women’s 
enfranchisement and sympathy with other feminist causes.!6 In the case of 
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criminal justice, there were strong links between pro-suffragism and penal 
policy activism, not least because of the shocking and revelatory experiences 
of suffragettes imprisoned as a result of their political activity. A broad defi- 
nition of feminism such as the one suggested here, while not satisfying all 
viewpoints, at least allows for flexibility in interpretation. 

In the years immediately before the outbreak of World War One, a femi- 
nist critique of criminal justice in Britain began to emerge. Women’s suf- 
frage campaigners became increasingly concerned about the treatment of 
women in courts and prisons, not only as a result of the experiences of 
imprisoned, militant suffragettes but also because of a growing resent- 
ment of the fact that the police, judiciary, magistracy, and jury members 
were all male, as well as a suspicion that women could not necessarily 
expect justice in the law courts. This critique of justice was manifested 
most strongly in the pronouncements of Britain’s third largest suffrage 
society, the Women’s Freedom League (WFL). From 1912 the WFL jour- 
nal, The Vote, ran a regular column highlighting discriminatory treatment 
of women in the courts under the ironic headline “How Some Men Pro- 
tect Women.”!” A particular concern was the common practice in British 
courts of removing any female other than the witness whenever so-called 
“sensitive” evidence was to be given by a woman or girl. During the hear- 
ing of a rape allegation in 1913, The Vote’s reporter refused to leave, but 
the practice of clearing courts of women continued. Some years later, the 
newspaper went as far as to openly question whether women—as defen- 
dants or victims—could expect to receive justice in courts where no other 
women was present. !8 

Not only did this critique soon inspire activism, but it was widely shared 
within mainstream women’s organizations as well as the more radical suf- 
frage societies. Among the early manifestations of activism were the rotas of 
volunteers established in provincial towns by the National Union of Women 
Workers (NUWW) to attend court hearings from 1912 onwards. In an era 
when women lacked any formal role in court—being unable to be jurors, 
judges, or attorneys—female volunteers would take turns to attend court 
sessions to support any women or children who found themselves there as 
witnesses or defendants. The NUWW, later renamed the National Council 
of Women (NCW), was a society of highly respectable, middle-class women, 
devoted to unpaid social work and philanthropy and led by veritable pil- 
lars of society in towns and cities across England and Wales.!? There is 
some controversy among historians of the British women’s movement as to 
the extent to which the NCW (and its predecessor) can be regarded as an 
avowedly feminist organization.2° However, it should be noted that, while 
before ca. 1909 some of its leaders were associated with anti-suffragist sen- 
timents, in the years leading up to World War One, the official NUWW line 
was unequivocally in support of the constitutionalist campaign for women’s 
votes.”! In addition to suffrage, this democratic organization also supported 
women’s professional advancement: at the 1913 NUWW conference, a 
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resolution supporting the admission of women to the legal profession was 
carried unanimously. 

It is possible to interpret the work of the NUWW rotas as “maternal- 
ist.”22 Although “maternalism” can be narrowly interpreted in relation to 
the assumption of women’s prowess in matters of child welfare, it has also 
been applied to middle-class, white women’s care and concern for their “sis- 
ters” from lower classes or of different races.2? Writing on maternalism in 
British colonial policy, Susan Pedersen offers a useful definition which can 
be satisfactorily applied in the case of the NUWW court rotas: “[maternal- 
ism was] a framework for action whereby educated and usually well-to- 
do women, drawing equally on their faith in women’s superior moral and 
motherly capacities and on long experience of single-sex philanthropic and 
political work, sought to represent and protect those women and children 
who were presumed to be less fortunate or more vulnerable.”*4 However, 
there should not be too much focus on the social class differences between 
the rota organizers and their clients. Court rotas were not established merely 
as a result of the concerns of a few philanthropic women for their social 
inferiors, but because the instigators suspected that the overtly masculine 
criminal justice system was unfair to all women, and because they recog- 
nized that something practical needed to be done in response. Rather than 
being purely rooted in assumptions about middle-class women’s prowess in 
social work (although these were not irrelevant), the rotas grew out of a rec- 
ognizably feminist critique of the criminal justice system, a prototype femi- 
nist criminology. As early as 1886, British feminists argued that it was “the 
right of any woman or girl concerned in a trial to have some friends of her 
own sex in court when the assumed right to exclude women is exercised.”*° 
While this quotation contains some echoes of separate spheres and mater- 
nalist ideologies, these are augmented by overt use of the language of rights. 

The two main strands of British feminism in the early twentieth century— 
the drive for equal citizenship and the crusade for a single moral standard 
that had originated some forty years earlier in the Victorian campaign 
against the Contagious Diseases Acts**—together helped to stimulate 
demand for criminal-justice reform. As the United Kingdom went to war in 
1914, the feminist-criminal-justice reform network opened up or renewed 
its campaigns for the appointment of women police and magistrates in the 
belief that giving power to women in the courts would ultimately promote 
greater equality. In 1918, the WFL secretary called for at least one woman to 
be present on every magistrate bench in the country, and in 1919, The Vote 
demanded that women should be present in all cases involving women and 
girls.?” Campaigns for the appointment of female magistrates were therefore 
motivated at least as much by feminist mistrust of the justice system and 
desire for gender equality as by maternal concern for weaker or less fortu- 
nate women and girls. 

A large amount of rhetorical ink has been spilt debating the supposed 
rift in Britain between “Old” and “New” feminism in the 1920s.7% The 
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former continued to prioritize equal rights while the latter focused less on 
challenging the established gender order than on trying to achieve specific 
improvements in women’s lives within that order, for example, through the 
provision of birth control clinics to married mothers. “New Feminism” 
has perhaps the potential to be regarded as a variant of “maternalism.” 
However, although the split between the two wings of the British women’s 
movement was real and the debates at times vituperative, recent research 
suggests that it was not necessarily as deep a rift as has sometimes been 
supposed.?? Moreover, the women’s movement remained a broad church, 
and its activists were adept at networking even with those with whom they 
disagreed or who had different emphases. Regardless of where an individual 
stood on the question of family allowances or birth control, she was able 
to agree with her opponents over the necessity for women to be present on 
juries or the magistrates’ bench.3° Even so-called “equal rights feminists” 
were not above supporting the campaign for women to be made magistrates 
in juvenile courts by using the argument that women were experienced in 
dealing with children. But feminist ambitions did not end with maternalist 
objectives of protecting women and children; rather, they only started there. 
As Amelia Scott, secretary of the NCW Public Service and Magistrate com- 
mittee, argued, “The value of women as magistrates in Children’s Courts is 
so obvious, and is so often quoted as an unassailable argument in favor of 
the appointment of women as justices that, as so often happens, there is a 
danger that public opinion being narrowed down to one point, namely, that 
women should be appointed as magistrates in children’s courts only.”*! 

Similarly, there was broad agreement across the women’s movement that 
availability for empanelment on juries was a matter of human right and a 
duty, which should not be abrogated by gender.** As I continue to argue 
below, feminist thought on crime and justice was therefore not dominated 
by maternalist ideology, but rather, it entailed a strong focus on the liberal 
ideology of equal rights. 


Humanitarianism 


Concern with women’s welfare was at the center of feminist action, and 
the feminist-criminal-justice reform network of the early twentieth century 
developed an advanced critique of the treatment of women in prison.*? Yet 
the feminists of the early twentieth century did not limit their concerns to 
women or children, or to individuals within Britain: their world was one in 
which there was growing awareness of humanitarian need and an enhanced 
willingness on the part of people from different nations to work together 
to meet it. Although humanitarianism could be defined in connection with 
the care of and concern for fellow human beings within a local or national 
arena, it is often associated with an international context, and that is the 
sense in which I use it here. While there has been for some time fulsome 
recognition in feminist historiography of women’s social activism within 
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Britain, only recently has there been a spate of studies on the international 
humanitarian work of British feminists in the first half of the twentieth cen- 
tury: for example, Susan Cohen on Eleanor Rathbone’s efforts to help Jew- 
ish refugees from Nazi Germany, Katherine Storr on the links between the 
women’s suffrage movement and aid to refugees in the First World War, 
and Linda Mahood’s recent biography of Eglantine Jebb, co-founder of the 
“Save the Children Fund.”34 

Humanitarianism was closely allied to a commitment to an international 
outlook. The feminist generation under consideration in this chapter grew 
up in a world in which the groundwork for the supra-national organiza- 
tions of the twentieth century was being laid at events such as The Hague 
conferences of 1899 and 1907, which were formative in the creation of 
international law. Some influential members of Britain’s feminist-criminal- 
justice reform network were intimately acquainted with the international 
political and humanitarian scene. For example, the foremost penal reform 
activist of the period, Margery Fry, witnessed the second Hague confer- 
ence firsthand when she visited her lawyer father, Edward, who was a Brit- 
ish plenipotentiary there.*> Later, during World War One, Fry participated 
directly in humanitarian relief when she ran the operation of the Society of 
Friends War Victims’ Relief Committee (FWVRC) in the Marne region of 
Eastern France. A pivotal figure in the feminist-criminal-justice reform net- 
work, Fry became one of the first female magistrates in England and was a 
major player in the establishment of the country’s Magistrates Association 
in 1921. 

With its roots in the pre-war era, internationalist sentiment among 
feminists received further reinforcement during the events of 1914-18. As 
Heather Jones has commented, “the First World War marked a watershed 
in the professional development of humanitarian action: mass wartime kill- 
ing was paradoxically accompanied by an outpouring of international aid 
work.”¢ Following the War, the international community made sustained 
efforts to preserve the peace and improve human welfare globally through 
the formation of the League of Nations at the Versailles Peace Conference 
of 1919. Once again, Margery Fry was an eye-witness at the highest dip- 
lomatic levels as a member of a delegation of the International Council of 
Women (ICW, to which Britain’s NUWW was affiliated) and the Inter-allied 
Conference of Women Suffragists, which lobbied President Wilson of the 
United States in Paris on April 10 on the subject of women’s representation 
in all levels of League organization. Writing to her mother, she described 
the delegation of seventeen, including women from the victorious powers— 
England, the United States, Italy, and France. “Most of the speeches were 
really good,” she reported, “I don’t think I ever heard a body of people keep 
so severely to their points.”37 

Although historical accounts produced in the aftermath of World War 
Two pronounced the League of Nations a failure, more recent analyses have 
preferred to highlight its successes, not least the maintenance of a sustained 
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focus on the part of its commissions and committees on international social 
improvement throughout the undeniably difficult times of world-wide eco- 
nomic depression and escalating conflict.>8 As Susan Pedersen points out, 
through the auspices of the League’s so-called technical bodies, leaders of 
international women’s organizations such as the ICW and the International 
Women’s Suffrage Alliance (IWSA) “swiftly mobilized to stake their claim 
toa role in the postwar order.”? Feminists in Britain and elsewhere became 
immersed in League politics: some notable lobbying initiatives involved the 
suppression of trafficking of women, safeguarding the rights of children, 
and the instigation of discussions around minimum standards for prisoners 
(a project outlined in more detail below). 

As well as participating in Britain’s leading internationalist pressure 
group, the “League of Nations Union,” some interwar feminists champi- 
oned a special women’s peace organization, the “Women’s Internationa! 
League for Peace and Freedom” (WILPF).*° Originating in 1915 in reaction 
to the bellicosity and militarism prevalent in Europe, WILPF additionally 
represented a continuation of the internationalizing trend, which had been 
an integral feature of the women’s movement ever since the foundation of 
the ICW in 1888 and the IWSA in 1904.*! In Britain, suffrage activists were 
divided between those who supported the country’s participation in World 
War One and those who flocked to join the anti-war WILPF. While members 
of the feminist-criminal-justice reform network could be either supporters 
or opponents of war, there were nevertheless some interesting connections 
between WILPF and criminal justice-focused single-issue campaigns. For 
example, when a group was formed in 1923 with the express purpose of 
opposing the death penalty, its founder members included WILPF represen- 
tatives.4* WILPF also took up the issue of prisoners’ treatment in support 
of the Howard League campaign described below, and it can be regarded as 
one of the organizations that made up the feminist-criminal-justice reform 
network,43 

In earlier work, I drew an analogy between feminist campaigning 

peace in the interwar period and feminist agitation on crime and justice. 
I then envisaged these as essentially parallel campaigns. However, I have 
since discovered that the two causes were directly connected and surmise 
that both derived their salience with contemporary feminists from their 
largely humanitarian and internationalist perspectives. Leila J. Rupp has 
drawn attention to the connection between feminist concerns about war- 
fare and about the issue of rape, both arguably manifestations of masculine 
violence.*5 But the connections were organizational as well as discursive. 
A recent historian of Britain’s League of Nations Union (LNU) has com- 
mented that “the LNU and the women’s movement displayed [. . .] some 
striking similarities.”46 The same could be said of the penal reform cam- 
Paigns of the inter-war period, and the similarity is unsurprising since the 
individuals involved in the various causes networked with each other and in 
some cases, were the very same people. 
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An example of the inter-connectedness of the peace and prison reform 
campaigns is the efforts to lobby the League of Nations Assembly to set 
minimum international standards for the treatment of prisoners. This cam- 
paign can be seen as a clear example of what Pedersen refers to as “humani- 
tarian entrepreneurialism.”*’ In 1926, spurred by reports of ill-treatment of 
prisoners in Eastern Europe, former suffragists*® Gertrude Eaton and Mar- 
gery Fry, both members of the Howard League for Penal Reform (HLPR) 
executive committee, launched (together with the Society of Friends)*? a 
“prisoners’ charter,” a statement of minimum rights of prisoners “in all 
civilized societies.” Eaton and Fry soon obtained the backing of the LNU 
and Eaton represented the latter at a meeting of the International Federation 
of League of Nations Societies (FLNS), which also resolved to support the 
Charter.°° Perhaps significantly, the HLPR pamphlet (titled Ax International 
Convention for Prisoners: an Appeal to the League of Nations) emotively 
highlighted the mistreatment of women as well as of men in custody. Men 
in some countries, it claimed, were “wearing a heavy iron ball chained to 
their ankle and forced to spend eight hours a day for three months wheeling 
the ball in a wheelbarrow round and round the prison yard,” while women 
and girls were held in captivity without female staff to attend them and “at 
the mercy of armed male warders.” In the UK Parliament, the campaign was 
furthered by a question from Frederick Pethick-Lawrence MP,°! a feminist 
and former suffrage activist, while Eaton travelled to Geneva to attend the 
League of Nations’ eighth assembly in 1927 and present the FLNS resolu- 
tion in person.*? 

Thereafter Eaton (often accompanied by Edith Bigland of the Friends’ 
Penal Reform Committee) visited Switzerland every summer as part of an 
“annual pilgrimage [of] .. . national delegates, claimants, lobbyists and jour- 
nalists,”53 lobbying the League’s general assembly until in 1937 ill-health 
presented her from running the HLPR Geneva bureau. Margery Fry took her 
place the following year. By the late 1930s, humanitarian concern about the 
treatment of prisoners and detainees had grown considerably in the wake of 
reports about the treatment of captives in Fascist regimes. Threats to peace 
and violations of human rights by totalitarian regimes were linked causes 
for concern. Again, WILPK, as well as the HLPR, expressed active concern 
and brought news to Margery Fry in 1938 of a reported Gestapo takeover 
of the International Criminal Police Commission in Vienna. As Margery Fry 
explained when she raised this matter to Sir Norman Kendal of Scotland 
Yard, “[w]here methods of torture are applied in connection with political 
offences a new element of extreme bitterness is added to the struggle of par- 
ties, which tends to poison international relations also.”54 Fry also prepared 
a questionnaire in order to elicit data on conditions around the world. The 
results were published by the HLPR as The Accused: an International Sur- 
vey, a publication which stands as a meticulously researched criminological 
text. Fry achieved a breakthrough of sorts in 1938 when penal conditions 
at last were tabled for discussion by the League, but noted herself that the 
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19th Assembly—which coincided with the Munich crisis—“dragged its days 
under such a weight of tragedy that it [was] no wonder that the work of the 
5th Commission has had a note of unreality.” However, Fry reported that 
“from the point of view of penal reform, the session was not unhopeful. 
Two years’ sowings have borne some fruit.”55 In the end, the campaign for 
minimum standards for captives was stalled until after the war and the cre- 
ation of the United Nations in place of the (by then discredited) League. At 
last, in 1955, the First United Nations Congress on the Prevention of Crime 
and the Treatment of Offenders adopted the Standard Minimum Rules for 
the Treatment of Prisoners for which British feminists had been campaign- 
ing since 1927.°6 

The continuous campaigning and criminological investigation by Brit- 
ish women in the HLPR and Friends’ Penal Reform Committee, supported 
by WILPF, for international action on prison conditions in the inter-war 
years exemplifies “humanitarian entrepreneurialism” and indicates that 
the groundwork for post-World War Two human rights advances was laid 
prior to 1939 while under the banner of the League of Nations. As Pedersen 
argues, on the “technical” ground occupied by the League’s social sections 
its reach “proved to be more expansive, and more genuinely global than its 
security or state-building operations.”*’ But the contribution of feminist 
women, with the time, energy, and skills to engage in vital research and lob- 
bying work, which enabled the eventual fruition of improved human rights, 
has been largely overlooked. The next section looks more generally at femi- 
nist criminal justice activists and focuses on their methods of operation. 


Activism 


The above case study of international campaigning for minimum standards 
of penal treatment is a good example of the third theme of this chapter: 
activism. This section introduces some of the most active women in Britain’s 
feminist-criminal-justice reform network and attempts to analyze the tactics 
through which their humanitarian philosophy was advanced. In the case of 
feminism, activism has itself been identified as a significant spur to research 
during the last forty years.58 Yet in some crucial respects, the activism of 
early twentieth century feminists was distinct from that of their post-1970 
successors, containing a greater emphasis on philanthropy and arguably giv- 
ing fuller attention to parliamentary lobbying. 

The operating method of feminists in the early twentieth century can be 
summed up as super-networking. Recent scholarship tends to see network- 
ing as a product of the “information age” and of new technologies, but it 
is clear that networking is a human activity supportable by many levels 
of technology.5? As already mentioned, a wide variety of British women’s 
Organizations had connections to the feminist-criminal-justice reform net- 
work, ranging from broad-based women’s societies such as the NCW and 

omen’s Institutes to specific equal-rights pressure groups such as the Six 
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Point Group and single-issue lobbyists such as the Association for Moral 
and Social Hygiene (ASMH, which supported the human rights of women 
involved in prostitution). The network also included organizations which 
might, at first glance, seem to have less connection with women’s rights: for 
example, the HLPR and the LNU and ones that might appear to have little 
connection with criminal justice, such as the WILPF. Maintaining such a 
coalition of interests was obviously not without difficulty, and it involved 
a steady flow of information back and forward across the network. How- 
ever, crucially, the women’s suffrage campaign of 1906-18 had tutored its 
activists in broad-based campaigning. Helen McCarthy points out that 
“organizing across [political] party lines was a natural modus operandi” for 
inter-war feminists. 

Feminist activism in relation to criminal justice was not restricted to 
women’s issues, although network members paid special attention to the 
aspects of the judicial and prison systems that most impacted women. This 
is true also of the ostensibly non-feminist bodies such as the HLPR, and it 
is explained by the remarkably high level of women’s involvement in such 
organizations. The HLPR was in fact created in 1921 by the action of Mar- 
gery Fry, who engineered the merger of the small pressure group of which 
she was secretary—the Penal Reform League—with an older, richer, and 
less radical body, the Howard Association. As soon as the new HLPR was 
up and running, Fry and her allies turned their attention to the formation 
of England and Wales’ first Magistrates Association (MA), initially focusing 
their recruitment efforts on the two-hundred odd women who had recently 
been appointed as justices. As a result, female magistrates accounted for 
around one-third of individual MA subscribers in 1922, even though they 
only made up a tiny proportion of the magistracy at that time.®! 

In the late 1920s, another Oxford-educated woman, Cicely Craven, took 
over as HLPR secretary, but Margery Fry maintained a close relationship 
with the organization until her death in 1958. During the two decades in 
which Craven ran the League, women activists were very prominent in its 
work, and like Fry, Craven retained strong links with other organizations, 
especially the NCW, with the two bodies frequently proposing resolutions 
at each other’s meetings. Much propaganda work was also undertaken by 
female penal reform activists as they addressed NCW branches, women’s 
citizens associations, teachers’ assemblies, and a host of other organizations 
up and down the country. In short, the feminist-criminal-justice reform 
network played a significant part in Britain’s civic associational culture of its 
day, in which local meetings and discussion forums proliferated. In addition 
to Craven, Fry, and Eaton, the HLPR’s leading figures included Cambridge- 
based suffrage leader and local councilor Dorothea Rackham, women’s 
trade union organizer Madeleine Robinson,®3 barrister Theodora Calvert, 
author Winifred Elkin, and pioneer psycho-therapist Dr. Marjorie Franklin. 
Craven remained the HLPR’s organizer until 1950, when the pressure group 
appointed its first fully salaried (and male) secretary, Hugh Klare. Howard 
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League women were not merely a significant minority among the pressure 
group’s activists as might be supposed. On many occasions in the thirty 
years after the 1920 merger, women made up the majority of attendees at 
the League’s executive meetings and were prominent among the organiza- 
tion’s most diligent and forthright campaigners. 

Even though only a small proportion of prisoners were female, HLPR 
activists actually spent quite a lot of time considering the specific needs 
and problems of incarcerated women and girls. This was particularly the 
case during and after the Second World War, when exposés from consci- 
entious objectors and other prisoners (such as Joan Henry)® revealed the 
poor conditions within Holloway Prison, the main jail for women in the 
south of England. Parliamentary liaison was another characteristic mode 
of operation for lobbying organizations of this type. The feminist-criminal- 
justice reform network ensured that the matter of conditions in women’s 
prisons was raised in parliament on numerous occasions by sympathetic 
MPs (including Eleanor Rathbone and former suffragette Barbara Ayrton 
Gould).®° 

Aside from prisons, activists applied a feminist critique to the treatment 
of prostitutes by the police and courts and campaigned for an end to double 
standards, including the abolition of the legal term “common prostitute.” 
On this issue HLPR members worked closely with the AMSH, a body 
whose lineage within the women’s movement can be traced back to Jose- 
phine Butler’s Ladies’ National Association, which campaigned against the 
Contagious Diseases Acts in the 1870s. Margery Fry’s adherence to feminist 
discourse concerning moral and sexual double standards was revealed in a 
contribution she made to the Howard Journal in 1943 following a tour of 
penal institutions in the United States. She criticized “one-sided powers” 
which led to the imprisonment of women while “the man usually gets a $25 
fine and that is deferred so that he probably never pays.”% 

In keeping with their humanitarian principles, campaigners did not 
confine their activism to the needs of women alone. They highlighted the 
problems of victims of crime—men as well as women—some time before 
the period usually associated with the rise of the “victims’ movement”®” 
and took an interest in general campaigns for penal reform. For example, 
Marjorie Franklin was known for her promotion of “Q camps,” where her 
concept of “Planned Environment Therapy,” described as “an attempt to 
make more widely available the insights and therapeutic possibilities of 
[psycho-] analysis,” was tried out.68 Toward the end of her life, Margery 
Fry instigated a campaign for victims’ compensation, while Winifred Elkin 
published books putting forward arguments for the general reform of Brit- 
ish courts,®9 

These activities all stemmed froma core belief of feminists that women had 
an equal right to involve themselves with the political and social issues of the 
day. As with the campaign for international minimum standards for prison- 
ers, a human rights discourse was fundamental to feminist-criminal-justice 
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reform activism. Karen Offen has highlighted the “increasing commitment 
by the leaders of international organized feminist groups to a new termi- 
nology of humanism rather than feminism as the menace of fascism and 
Nazism” became a threat to democratic values by the 1930s.” Thus Mar- 
gery Fry described her philosophy of equality in a broadcast on the BBC’s 
Europe service in 1950, arguing that “neither class nor sex nor color must 
limit the emergence of all that is outstanding in human nature.”7! There- 
fore, paradoxically, feminist activism sometimes found its expression in 
work that was not directly related to the needs of other women per se, but 
those of the human race as a whole. Yet this did not represent a rejection of 
feminism or an abandonment of its agenda, but rather a consolidation and 
expression of its core values. 

In addition to skilled networking and assiduous parliamentary lobbying, 
women’s criminal-justice activism in Britain had a third important charac- 
teristic, the utilization of skills learned in philanthropy and voluntary social 
work. Political lobbying and associational networking were therefore often 
accompanied by practical efforts to alleviate specific difficulties or improve 
conditions. For example, Margery Fry became the volunteer “honorary” 
education officer at Holloway women’s prison in London shortly after mov- 
ing to a nearby street in 1918. Some years later, in 1945, another HLPR mem- 
ber, Xenia Field, began arranging lectures and concerts in London jails.”2 In 
Gloucester, female justices, organized into the Gloucestershire Women Mag- 
istrates Society by suffragist Ethel Hartland, raised funds to pay for a prison 
piano. Elsewhere, women promoted more ambitious experiments for penal 
reform, including a scheme for female volunteers to visit young offenders in 
London and a “league of honor” for inmates of Nottingham Prison.”3 These 
projects and others were discussed and evaluated as penological experiments 
by the feminist-criminal-justice reform network, the evaluations forming the 
basis for a kind of proto-criminology, discussed in the next section. 


Research 


Underpinning all these activities was a developing commitment to crimino- 
logical research. Almost all the women mentioned in this chapter were, for 
their times, unusually highly educated. Most had studied at university— 
usually in a woman’s college at Oxford or Cambridge—at a time when 
women’s access to higher education was very limited. Hardly any of them, 
however, held a university post. Margery Fry worked for part of her life at 
Somerville College, Oxford, and Birmingham University (all years, with the 
exception of a short period as principal of Somerville, spent before she took 
up penal reform), but her roles were connected to administration rather 
than teaching or research. However, Fry’s degree subject was mathemat- 
ics, and she approached the preparation of evidence for her campaigns in 
a rigorous, statistical manner. She was rightly described by Terence Morris 
as “the dominant figure on the penal reform scene for the whole period.” 
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However, she was not a lone figure but was supported by a significant group 
of like-minded women who had been drawn to her circle, women such as 
Craven, Calvert, Robinson, and Elkin. 

As mentioned in the introduction to this chapter, women in the feminist- 
criminal-justice reform network played an important but under-recognized 
role in the development of British criminology in the period before the dis- 
cipline became institutionalized in universities. Examples of unofficial or 
“amateur” exercises in criminological research by leading HLPR members— 
especially the female activists—abound. New schemes and experiments, such 
as the League of Honor in Nottingham Prison, were widely reported, evalu- 
ated, and discussed in a range of publications, including suffrage journals 
and magistrates’ newsletters. In 1921, Margery Fry, as the first secretary of 
the newly merged Howard Association and Penal Reform League, launched 
the Howard Journal, with the sub-title “a review of modern methods for the 
prevention and treatment of crime.” Much of the copy in early issues was 
contributed by Fry herself, although speeches by politicians were featured, 
such as one in the first volume from Margaret Bondfeld, later Britain’s first 
woman cabinet member, on “Prisons and the Public.””5 

Several of the group of women identified in the previous section of this 
chapter can be said to have made significant contributions to criminological 
literature, at a time when the subject had little or no official presence within 
the academy. Following Margery Fry’s retirement as HLPR secretary, her 
successor Cicely Craven edited the Howard Journal for many years. Doro- 
thea Rackham contributed many articles to the feminist press on the subject 
of criminal justice, including a regular column titled “The Law at Work” in 
the suffragist journal Woman’s Leader, which ran for much of the 1920s. 
Madeleine Robinson lectured on youth justice, and Winifred Elkin wrote 
The English Penal System and English Juvenile Courts, the former published 
as a definitive study of its subject by Penguin Books.’® Margery Fry, in addi- 
tion to several pieces of research into international prison conditions which 
have already been referred to, was author of many pamphlets published by 
the Howard League and other bodies, as well as one full-length book, Arms 
of the Law.”” Theodora Calvert co-authored The Lawbreaker with her hus- 
band Roy,’8 and after his untimely death, she revised many of his writings 
on capital punishment. However, with the exception of Fry’s work, these 
women’s contributions are often neglected in accounts of British criminology 
of the period. Even the account by Morris and Martin of the establishment of 
the British Journal of Delinquency in 1950 highlights the three male editors, 
the psychiatrists Emanuel Miller and Edward Glover and the criminologist 
Hermann Mannheim, without mentioning the presence of Margery Fry as 
member of the advisory board or her extensive behind-the-scenes efforts fe 
get criminology officially recognized and funded by the British government. 

Members of the feminist-criminal-justice reform network were also instru- 
mental in the promotion of criminology as a research subject in the UK. 
In addition to doing criminological research themselves, the early feminist 
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activists were keen to see expansion of the subject as a university discipline, 
Once again, Margery Fry was especially active in this cause, promoting, 
among others, the career of Leon Radzinowicz, a Polish exile criminologist, 
despite finding him “a little Niagara-ish”®? when they met for the first time 
(by which I presume her to mean “gushing”). After arriving in Britain in 
1938 and contacting Cicely Craven, Radzinowicz was introduced to JCW 
(Cecil) Turner, an HLPR member and Reader in Law at Cambridge Univer- 
sity. Together with fellow members of the University’s law faculty, they set 
up a committee “to consider the promotion of research and teaching in crim- 
inal science” for which Radzinowicz worked.®! This was the birth of what 
is now the Cambridge University Institute of Criminology. Fry also lobbied 
the British government for public funds to be set aside for criminological 
research, a proposition which became law in the 1948 Criminal Justice Act. 
Madeleine Robinson also strongly supported research activity. For example, 
she advocated for an enquiry into the effects of sentencing decisions.®2 

Crucially, the women examined in this chapter allied criminological 
research to activism. While principally committed to a political agenda for 
penal change, they believed that reform campaigns could only be effectively 
conducted if backed by objective and “scientific” research, yet they under- 
stood that this research was also carried out from a consciously adopted 
political standpoint. In this commitment, their epistemology was remark- 
ably similar to the “second-wave” feminist practice of “standpointism” 
analyzed by Nancy Hartstock.°®3 


Conclusion 


It is clear that the four philosophical pillars of early feminist engagement 
with criminology were closely intertwined and infused with the normative 
ethical assumption of the time. Radzinowicz (whose own studies had been 
conducted at Enrico Ferri’s Institute of Criminology at the University of 
Rome) claimed in his memoir that “there was hardly any English criminol- 
ogy in the continental meaning of the word” when he arrived in Britain in 
the 1930s.84 While this may be true, there was plenty of criminology of 
a different variety—which remains largely ignored—and within that genre 
operated a significant group of women who can also be said to have been 
practicing a form of feminist criminology. 

However, this early feminist criminology was distinct from its “second- 
wave” successor in several ways. Firstly, it lacked institutional support and 
its practitioners were officially regarded as gifted amateurs, notwithstand- 
ing Radzinowicz’s praise for Margery Fry’s “unusually refined mind.”®° 
Although highly educated and intelligent, these women did not have access 
to university posts, research funding, or the chance to teach what they knew 
in any but the most informal of contexts. Secondly, their focus on inter- 
nationalism, equality, and human rights prompted early twentieth-century 
feminists, perhaps ironically, to turn from exclusive concern about the 
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position of women to seemingly more pressing political matters, especially 
during periods of international turmoil and warfare. Thirdly, despite their 
philanthropic experience, early twentieth century feminists in the criminal- 
justice reform network placed more emphasis on lobbying government and 
on achieving legislative change than on direct action. Nevertheless, their 
work demonstrates an ability to bring together practical knowledge, activ- 
ism, and social theory, a combination which potentially empowers feminists 
to “understand the world and then change it.”®6 
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12 Attempting to Advocate 


Women Entering the Legal Profession 
in Finland, 1885-1915! 


Mia Korpiola 


Introduction 


In Finland in the 1890s, if someone wished to act as the legal representa- 
tive of another, no exams or formal requirements were required in the first 
instance courts—except to be male. The man had only to be honest, not 
under guardianship, and accepted by the presiding judge. Section 15:2 of 
the Chapter on Procedure of the 1734 Swedish law stated: “Those who may 
speak and answer for others must be untainted, honest, respectable, and sen- 
sible men.” This passage remained unaltered even after Czar Alexander II 
(r. 1855-1881) slightly modified the section in 1873. 

This made lay advocacy possible. Almost every man could theoretically 
act as an advocate (Sw. sakfGrare or advokat, Fi. asianajaja) in all three 
instances in Finland: the town courts or the countryside at the local dis- 
trict courts or assizes; the three Courts of Appeals at Turku, Vaasa, and 
Viborg (Viipurg); and the Judicial Division of the Senate, a predecessor of 
the Supreme Court. What was more, entry into the legal profession was 
unrestricted by the requirement of a law degree (or a degree of any kind) or 
a state examination, or by requiring compulsory membership to a national 
bar association, which did not even exist before 1919. In Finland, there was 
no division between barristers and solicitors (as in England), no system of 
public notaries (as in continental Europe), nor was there a monopoly of 
trained advocates accredited by a court. However, whether women could 
act as advocates under the same conditions as men was another question. 
In many countries, the question of whether or not the female sex proved 
a hindrance to studying or practicing law hinged on the same interpreta- 
tive questions. Those advocating the women’s cause favored a more liberal 
interpretation, rationalized by the changing times and the growing num- 
ber of working and studying women. The conservatives refused to interpret 
the text broadly, preferring to leave the matter to the legislator to decide. 
For example, the entry of women to the traditional Inns of Court and the 
Law Society in order to become barristers or solicitors in England mainly 
revolved around the interpretation of the word “person” in the Solicitors 
Act (1843). Traditionally, this referred to men only. The courts, unwilling to 
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create precedents, opined that parliament ought to legislate on the matter. 
However, this only took place in 1919. 

Although the 1734 law spoke of men acting as legal representatives and 
advocates, by the late nineteenth century, the changing times and entry of 
women into universities, professions, and offices exerted increasing pres- 
sure to interpret the “men” of the law text as “people” or “persons.” At 
least two Finnish women, Anna Akesson in Viborg and Signe Silén in Hel- 
sinki, are known to have practiced law as advocates, being employed by law 
firms on a small scale around 1895. Moreover, they became internationally 
known: e.g., in England (in the Illustrated London News) as the two Finnish 
“Portias of Today”* and in continental Europe as the first Finnish female 
advocates through the book La Femme-Avocat (1898) by the Belgian Louis 
Frank (1846-1917).° 

But in 1897-1898, these two women were abruptly ousted from the courts. 
Anna Akesson (1865-1940), one of the two, was denied access to the court 
as an advocate because of her sex despite her many years of work as a clerk 
and holder of procuration at the office of an advocate. She appealed the 
decision, but failed. The Judicial Division of the Finnish Senate refused to 
grant her a dispensation from her sex even though women had already been 
getting dispensations in order to hold minor state offices for some years. 
A decade later, Agnes Lundell (1878-1935), the first woman in Finland to 
earn a law degree, faced the same problem. She had already practiced law 
as an advocate when she attempted to get an official dispensation from her 
sex from the Senate where she had already worked as a clerk. She met with 
opposition from the Judicial Division, but after considerable toing and fro- 
ing, Lundell officially became the first female advocate in Finland in 1911, 
as will be discussed below in detail. 

Although the entry of women into the legal professions in England, the 
United States, Canada, France, and other European countries has inspired 
research,® there are few scholarly studies on women entering the legal pro- 
fession in Scandinavia. The existing research mainly briefly presents the 
acknowledged female pioneers biographically and explores their careers in 
the field of law, but it does these things without putting these women in a 
larger context.” The same applies to previous research in Finland. Apart 
from some biographical notes, especially on Lundell, the work has neither 
been thoroughly scholarly nor systematic. In Finland, Pirkko K. Koskinen 
and Anneli Winter-Makinen have done some preliminary studies, while 
Harriet Silius has focused on the experiences of later female lawyers more 
from a sociological than historical perspective.® Yet, the trajectory for Finn- 
ish women entering the legal profession is almost totally unexplored. 

In addition to the small number and unsystematic nature of the works 
on the early female lawyer, Nordic research has a very narrow perception 
of women practicing law. Only if a woman took the law degree required 
to become a judge did she qualify as a lawyer. Accordingly, the studies fail 
to discuss women who took administrative degrees in law faculties—as in 
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Finland—or who may have practiced advocacy but without a law degree. 
For example, Eva Andén (1886-1970) has been hailed as the first woman 
to practice law and the first female advocate in Sweden. Nevertheless, 
Anna Pettersson seems to have been the first woman to act as an advo- 
cate and establish her own law firm in 1904 in Stockholm. Pettersson had 
worked eleven years as a clerk in the offices of one of the town councilors of 
Uppsala. In addition, she had some years of work experience in a law firm 
in Stockholm. Yet, as she had neither studied law nor taken a law exam, 
her pioneering work is largely unknown nowadays—although her role was 
recognized in her own time.? 

In my chapter, I will investigate the early history of Finnish women in 
law firms and advocacy. I will look especially at the activities of Anna Akes- 
son, working at a Viborg law firm, and Agnes Lundell, who had earned the 
law degree a decade after Akesson had been driven out of the courtrooms. 
Finland can be taken as an example of a situation in which a more flexible 
practice by individual judges of accepting female advocates for more than a 
decade received a setback after the principle was discussed and resolved at 
an official level. Both cases will be put into the legal context of attempting to 
monopolize advocacy by restricting and banning lay advocacy in the 1890s. 
The chapter explains why Lundell achieved what Akesson had failed to do 
more than a decade earlier. 

Apart from a couple of exceptions, Finnish law journals and the legal lit- 
erature of the time passed over the “woman question” (kvinnofragan),'° the 
competency of women to hold office and enter the legal professions (advo- 
cate, judge), with near-total silence. Therefore, I have been forced to draw 
on other sources that discuss the efforts of women to enter the legal profes- 
sion and the attitudes toward them. Finnish newspapers from the period 
form the main source material of the chapter, supplemented by biographical 
information (e.g., letters written by Agnes Lundell at the Library of Abo 
Akademi); summaries of verdicts of the supreme court of the time, the Judi- 
cial Division of the Senate; and political debates in the 1890s in the Finnish 
Diet and again after 1907 in Finland’s Parliament.!! I have also consulted 
material produced by the Finnish feminist movement, mainly periodicals 
and annual reports. 


The Background: Finland, its Legal 
Profession, and Women’s Work 


Finland had been part of the Kingdom of Sweden and had been sharing its 
legal and administrative system since the Middle Ages. As a result of the 
Napoleonic wars, Russia invaded Finland in 1808, and the incorporation 
of Finland into Russia as the Grand Duchy of Finland was confirmed at 
the Diet of Porvoo the following year. Finland kept its Swedish laws, court 
system, and a constitution that gave the ruler considerable powers. Conser- 
vative policies dominated in Russia until the 1860s, when even the Grand 


Attempting to Advocate 295 


Duchy of Finland experienced a period of liberalization. New economic leg- 
islation was passed in the spirit of increasing liberty of commerce and trade. 
A decree on freedom of trade and industry was issued in 1879, 12 

What is now called the University of Helsinki (then: Imperial Alexander’s 
University) existed first and foremost to educate government officials.13 
Many exams required for government posts were, in fact, legal.14 In the 
course of the nineteenth century, the nobility had taken up law studies, and 
practicing law became a high-status profession. The administration of the 
Grand Duchy of Finland was dominated by jurists, so much so that it could 
practically be called a “juristocracy.” Between 1810 and 1917, 86 percent 
of the higher officials in the ministries under the Finnish Senate had a degree 
in law or an administrative degree (kameralexamen) with a more limited 
range of subjects. However, between 1810 and 1915 the central administra- 
tive agencies were not as dominated by law graduates; lawyers (including 
those with administrative degrees) constituting only about 24 percent. In 
the wake of the industrial development of the latter half of the nineteenth 
century, more and more specialized experts (engineers, architects, etc.) were 
needed to populate the newly established central agencies.!5 

Male lawyers traditionally had a monopoly ona large number of offices, a 
privilege they defended jealously, but their time-honored influence and status 
was diminishing through the need for other, more specialized professional 
skills. At the same time, many officials in the courts and central administra- 
tion earned such paltry wages they could not support their families. Many 
of them had secondary occupations, and officials commonly acted as advo- 
cates.!© The professionalization of the Finnish jurist (e.g., by establishing 
law societies and journals) was on its way.!” Thus, attempting to establish a 
monopoly of advocacy for lawyers seemed the natural next step. 

The economic growth of the latter half of the nineteenth century also 
benefited women. The postal system developed and the number of letters 
sent in the country almost doubled between 1845 and 1865. The telegraph 
and railways were changing the infrastructure and creating more job oppor- 
tunities. The developing educational system also provided employment to 
schoolteachers. Since the 1860s, Finnish women had started to enter the 
postal, telegraph, and railway services as well as government offices. At the 
end of the century it was estimated that about 400 women worked in tele- 
phone and insurance companies, banks, and other offices, usually as clerks. 
Women gained more economic rights, and in 1864 unmarried women were 
allowed the right to administer their own property once they reached the 
age of twenty-five. 18 

This does not sound like much, but foreigners, at least, were impressed. By 
the 1890s, observers like Ethel Brilliana Tweedie (1862-1940), an English- 
woman travelling around Finland in 1896, noted with surprise the number 
of working women who could choose between a range of occupations. They 
did well in them, and Tweedie lauded the “marvellous energy and splendid 
independence of the women of Suomi.” !9 By the 1890s, observers like the 
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Spanish diplomat Angel Ganivet (1865-1898) thought women worked like 
men in Finland: “One is a gymnastics teacher, another a language teacher, 
someone a clerk to a notary, another a massage instructress, yet another a 
cashier at a bank.”?° 

Overtime, certain jobs became feminized because the salaries were so 
small that a man could not provide for a family on them. Population growth 
also kept wages at a low level, and women were becoming a cheap work- 
force. The family-provider wage system dominated and was invoked as an 
argument for paying women less for the same work regardless of whether the 
women had, in fact, other dependents to provide for. This male breadwin- 
ner system was perceived as evil by the women’s movement, which aimed at 
improving the condition of women in all fields of life. The Finnish women’s 
movement was organized in 1884 with the establishment of the Finnish 
Women’s Society (FWS) (Suomen Naisyhdistys—Finska Kvinnof6reningen), 
which was inspired by John Stuart Mill’s On the Subjection of Women 
(1869). However, because of a combination of personal strife and linguistic 
and political reasons, the society split in two in 1891, resulting in the estab- 
lishment of the more liberal and progressive Unionen—Unioni the follow- 
ing year. Both organizations developed regular international contacts with 
women in Western European countries and the United States. The socialist 
women established their own society in 1900. 

The FWS aimed at women having equal rights and the same opportunities 
as men to study and earn university degrees and to work in the liberal pro- 
fessions. Women who had earned degrees demanded similar opportunities to 
enjoy the benefits that their qualifications merited, as well as to earn the same 
salary for the same work. The FWS worked for the political enfranchisement 
of women: suffrage and the opportunity to stand for election in governmen- 
tal, communal, and even ecclesiastical elections.2! The journals of both these 
middle-class women’s societies tracked closely the international development 
of the women’s cause, publishing, for example, notices and articles on the 
first female lawyers in various countries.22 Thus, the Finnish women’s move- 
ment’s journals followed international models by using examples of women’s 
progress in other countries as an argument for change in Finland. Although 
the various women’s societies had different priorities and emphases, at least 
they collaborated on issues like the struggle for universal suffrage in the early 
1900s.*3 Once universal suffrage was introduced in 1906—a great day for 
the women’s movement—modern political parties were established. This 
caused the women’s movement to fragment even more, as each party had its 
own women’s organizations.** In the new Finnish Parliament, party loyalties 
tended to hinder direct cooperation in legal reform. 


Women Enter Law Offices 


Political developments followed, with some delay, the practices of every- 
day life. Women were more visible in the public sphere and outside the 
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household working in shops and offices. Already in the 1890s, Diplomat 
Ganivet testified that the occupation of shop assistant was completely in 
female hands. He also reported that there were many women in the postal 
service, customs, banks, and offices.*> The growing economic and industrial 
activities in later nineteenth-century Finland caused an increase in litigation— 
and thus more demand for lawyers. The increasing number of law firms cre- 
ated more job opportunities for female office workers. 

The history of Finnish law firms is a poorly researched field, but this 
lack of research is only partly due to a lack of sources. What little is written 
mainly describes the various partners and premises with little attention to 
other members of the staff.2® However, it seems that often the female clerks 
were the mainstays of these law firms. For example, the financial officer 
Karin Hollo worked at Castrén & Snellman from 1900 to 1945 and Mary 
Snellman was there between 1915 and 1963.27 

Newspaper announcements in 1910 made it known that a Helsinki law 
firm wanted to hire a female clerk with tidy handwriting who had mas- 
tered “the domestic languages,” probably meaning Finnish and Swedish, 
and in 1908, the law firm of Cedercreutz and von Winther, “office hours 
10-3,” offered a permanent job to a female clerk, again one who had 
mastered the “domestic languages.”?8 But the advertisements also went 
the other way, women using the newspapers to actively seek employment. 
For example, in 1908, S.H.T., with a degree from a commercial school, 
advertised in the Helsinki-based Aamulehti for employment being sought 
in “the office of a commercial enterprise, law firm or land surveyor or 
other suitable employment.”*? In England, solicitors had begun to employ 
women as early as the 1850s, but it took time before they were generally 
accepted. However, technical progress in the form of typewriters seems 
to have facilitated the employment of women in law firms as clerks and 
assistants.20 

The archive of the law firm Dittmar & Indrenius permits us a glimpse 
of the role of female employees in growing a successful legal practice. The 
lawyers Georg Granfelt (1865-1917) and Emanuel Indrenius (1866-1932) 
went into practice together, establishing a law firm in February 1899. By the 
autumn, they had so much work that they employed the first female clerk.3! 
By 1901, the firm of Granfelt & Indrenius had expanded, employing both 
a female clerk and a female financial officer, who did the bookkeeping, paid 
the wages, and billed the clients. Some years later the firm, by then Ditt- 
mar & Indrenius, hired the services of a “reserve writer” (reseruskrifverska) 
who worked partly for a neighboring bank and partly for them. The expan- 
sion of the firm continued, and in 1907, Agnes Zilliacus came to take care 
of the foreign correspondence.22 Some law firms advertised which languages 
they could correspond in and then had to employ staff accordingly. For 
example, in 1909, the Helsinki firm of Carlson & Hiallfors (Advokat- & 
inkassoaffar) made it known that it handled correspondence in Swedish, 
Finnish, Russian, German, and French.23 
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When a new law firm was established and registered by the board of 
industry (industristyrelse), the holders of procuration of the firm, those 
members of staff allowed to act in the name of the company, were also reg- 
istered. The cashiers of the firm—increasingly women—were usually desig- 
nated as such. Some firms even publicized this in the newspapers to inform 
other businesses of the authorized persons. For example, in 1909, the new 
Tampere firm of Einar Ahlman and Yrj6 Pulkkinen announced that their 
lawyer J.K. Koskinen and the female financial officer G. Backman had both 
been individually granted procuration.*4 

Although writing and copying using pen and ink was still what clerks 
largely did in Finland, it was observed in England at the turn of the cen- 
tury that “no busy office [can] afford to be without typewriters.”35 This 
technical innovation took somewhat longer to reach Finland; however, by 
the 1900s, Finnish newspapers published employment advertisements for 
typists.2° A commercial advertisement in 1910 observed that the typewriter 
“has nowadays become a necessary object for all business and government 
offices, firms and writers, etc. who wish to follow the times.”2” Dittmar & 
Indrenius employed its first typist in 1908. However, she was soon given 
notice as she was discovered to have neither the necessary skills nor the 
experience. Later that year, Aina Thurman was employed to handle all office 
work related to bankruptcy cases.38 

We occasionally learn something of the women working at law firms from 
other sources as well. For example, Emma Lilius, Harriet Tavast, and Lydia 
Damstén, three of the women from Viborg who signed the national petition 
for female suffrage collected by Unionen in 1904, titled themselves “advo- 
cates’ assistants” (sakf6rarbitrade).°? Similarly, visual evidence also furnishes 
us with information of the prevalence of female staff in law firms. A rare, 
early twentieth-century photograph from the law firm of Alfred Holmstrém, 
one of the leading firms in Turku, shows ten persons, eight women and two 
men, in an office. Several of the women are working: reading papers, writing 
by hand at desks, and possibly using an early copying machine.*° 

It was profitable for firms to hire women rather than men. For example, 
the average monthly salary of 122 marks for a female clerk was only 68 per- 
cent of the salary of a male clerk (180 marks) in 1907.4! In 1909, a law firm 
in a “larger provincial town” wanted to hire an experienced female typist. 
She was offered a salary of 125 marks a month for about six-and-a-half 
hours of work per day. However, she would be paid for overtime.*? It was 
much more expensive to hire (male) lawyers. It was better for the owner(s) 
of the firm to hire female clerks who could perform some of the same tasks 
as men but for smaller salaries. Therefore, it is hardly surprising that in 
some firms the logical next step was to have competent female clerks or 
cashiers perform increasingly legal tasks and even to use them occasionally 
as advocates. In 1911, Akesson published a biographical short story entitled 
“To the assizes” (“Till tings”) in which she described a law office, possibly 
in Viborg, in which three female assistants (bitraden) worked under the 
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busy and largely absent advocate. The most senior of these female clerks 
was supremely competent in giving legal advice and drawing up documents 
for clients. 

Thus, when, in 1895, a Helsinki law firm (sakf6rarekontor) sent its finan- 
cial officer, “Mrs. Fischer,” to plead the case of four workers litigating against 
their employer, several newspapers noted that this was the first time a female 
advocate (sakfGrare) had appeared at the town court of Helsinki.*4 But Signe 
Fischer—also known by her maiden name Silén—was not the first female 
advocate in the country. 


Attempting to Advocate: Anna Akesson 
and the Legislation of 1898 


In 1886, the readers of Wasa Tidning read to their surprise of “a lady- 
advocate in Finland” who had “recently” appeared at the extraordinary 
assizes of Rantasalmi. The lady’s name was not mentioned, but she was said 
to come from Viborg, the country’s second largest town. The paper con- 
jectured that “she is probably the first female in Finland who has pleaded 
for another person in court” (infGr rdtta fort annans talan).* Several years 
later, in 1893, two Finnish newspapers published a notice that a woman had 
recently submitted documents in an appellate case to the [Judicial Division 
of the] Senate. She was Anna Akesson, employed by the Viborg advocate 
Ivar Schroder.*© This was even noted in the annual report of the FWS as a 
step forward in the cause of women.*” 

Anna Maria Katarina Akesson (1865-1940) came from an important 
family in Viborg. Her father Axel Eric Akesson (1817-1892) was a doctor 
of medicine and surgery, and her mother Anna Mathilda Boije af Gennds 
(1836-1878) came from a noble family. From 1868 until his death, her 
father held the position of provincial doctor of the Viborg region. Anna 
Akesson had three brothers, all of whom studied law at the University of 
Helsinki and made their careers within the administration or justice system. 
Anna and her two younger sisters went to a girls’ school in Viborg, but 
none of them took the matriculation exam—the prerequisite for university 
studies that had first become possible for women with special dispensation 
in 1870.48 

If they had been boys, nothing would have been more natural for them 
than to become lawyers like their brothers, taking exams at the Faculty of 
Law, undergoing court training, and obtaining suitable positions. Instead, 
all three got office jobs. One of Akesson’s sisters clerked in a big bank in 
Helsinki, while the other was employed by the borough finance department 
(dratselkammare) of Viborg. Akesson started to work as a clerk in a law 
office.4? This was the typical pattern among the upper-class families in Fin- 
land at the time. The sons were “educated as doctors, engineers, lawyers, 
and scientists. By contrast, the daughters became nurses, teachers, post offi- 
cials, and clerks.”5° These female occupations did not require as high a level 
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of education, and not only were they lower-status jobs but they were also 
paid less. 

It was not uncommon for daughters from a well-off family like the Akes- 
sons to seek employment. The nationalist ethos and state-building process 
of the time encouraged women to do their share in the service of the father- 
land either inside or outside of the home. According to foreign observers 
like Ganivet, young women also wished to earn money in order to be inde- 
pendent from their families and in order to amuse themselves. “The daugh- 
ter of the judge is a clerk, the language teacher the daughter of a count, the 
daughter of a doctor or member of the diet managed a wine enterprise.”*! 
The English Tweedie, after being widowed and taking up writing profes- 
sionally to provide for herself and her sons, also commented on the fact that 
in Finland even “daughters of senators and generals take up all kinds of 
work.” Tweedie saw Finland as a model for England as far as the position 
of women and their access to university and the job market were concerned. 
But perhaps more perceptively than Ganivet, she attributed Finnish women’s 
wage-earning partly to the poverty of the country and its large families and 
partly to the democratic nature of Finland, with “no court and little aristoc- 
racy.”5* The poem that was read in 1896 at the seventieth birthday celebra- 
tions of Adelaide Ehrnrooth (1826-1905), the grand old lady of the Finnish 
feminist movement, refers to a sense of freedom and economic indepen- 
dence as important reasons for young women to take up employment. “In 
schools, banks, / offices, firms, hospitals / we now see the young woman / — 
taking care of her work. / She can win her own bread herself / and not 
remain a burden on the family.” *3 

The law firm where Anna Akesson worked for more than twenty years 
was that of the advocate Ivar Schréder (1848-1907), who practiced law 
in Viborg for more than thirty years.°* Schréder was a bold and famous 
advocate, whose name was regularly in the newspapers, and who occasion- 
ally handled big and politically controversial cases apart from the normal 
civil, criminal, and bankruptcy cases. Perhaps precisely because of this, he 
belonged to the wealthiest segment of the population of Viborg.°* Schréder, 
the busy advocate, was often travelling in towns and the countryside tak- 
ing care of cases at court. In the meantime, someone had to take care of the 
office and the simple cases. Akesson, his trusted holder of procuration, had 
studied a year in a commercial school, and she was fluent in several lan- 
guages.°° It obviously suited Schroder to have her occasionally handle cases 
at court and deliver documents to courts. 

Schroder was not alone in his liberal notions. In his book on legal 
reforms, judge Karl Ferdinand Forsstrom (1817-1903) suggested in 1896 
that women should be allowed to act as advocates provided they had earned 
a law degree. He thought that allowing women to act as advocates was a 
natural step considering that women already worked as doctors and teach- 
ers.°” In addition, all the judges presiding in all the court sessions that Anna 
Akesson and Signe Silén attended as advocates—and all the advocates of 
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their opposing parties—tacitly accepted women as advocates by not object- 
ing to their presence and by not challenging their competence. But others had 
more doubts. In 1895, the female university students debated among them- 
selves whether or not women were suited to pursue the legal profession. The 
introducer of the debate topic, Alma Séderhjelm, herself the daughter of an 
important judge, did not consider women suited for the judiciary, whereas 
they could certainly work as advocates or district registrars. Whether or not 
all legal professions should be opened up to women divided the opinion of 
the female students. Unfortunately, the arguments for and against have not 
survived in the journals of the female students.°8 

However, in October 1896, advocate Hjalmar Hellstrom (1864-1946) 
opposed Akesson acting as advocate in court and denied her the chance to 
represent her client by virtue of the law and jurisprudence. Put on the spot 
through the objection raised by the advocate of the opposing party, the 
Viborg town court refused to accept her as an advocate because of her sex, 
a verdict criticized by the journal Wiborgsbladet with reference to Akes- 
son’s long experience. Obviously, the newspaper considered that her experi- 
ence weighed more heavily than the disadvantage of her sex. In his reply, 
Hellstr6m expressed his indignation at the criticism of the verdict in the 
press, explaining that it was much more demanding to plead in the lower 
courts than to merely submit papers to the Senate, where there was no oral 
procedure.°? 

Referring to the recent Akesson case, Judge Forsstrém observed that 
his notion of granting women the right to advocate had “been universally 
accepted in all the newspapers.” Although Akesson had successfully pleaded 
at all levels previously, Forsstrom remained unsurprised that she had been 
rejected by the Viborg town court, as the letter of the law was unambigu- 
ous. Obviously, Forsstrém saw himself as the herald of a more progres- 
sive practice, also confirmed by the more liberal press, but he knew that an 
expansive interpretation of the law had not yet generally gained ground. 

The Finnish feminist organizations—especially the more liberal Unionen— 
were closely following the Akesson case. Helena Westermarck (1857-1938), 
a renowned painter, journalist, and feminist, was writing about it in Nutid, 
the journal of Unionen. In her article entitled “Women and legal interpreta- 
tion” (“Kvinnorna och lagtolkingen”) in December 1896, she was incensed 
about the decision to ban Akesson from the courtroom because of her sex, 
observing that Akesson had already professionally practiced advocacy 
(yrkesmassigt varit rattegangsombud) for several years at various stages and 
courts, Suddenly, the law was being interpreted in a way that shut her out of 
her profession. Westermarck considered it a positive sign that newspapers 
had expressed a desire to reform such outdated sections of the law and that 
the times were more progressive than was the letter of the law. However, 
the article’s author thought the case showed clearly how “utterly insecure 
was the ground on which women build their work.” The paper also held 
that this should not “leave any father untouched if his daughter’s future lay 
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close to his heart.” Mere talk about one profession after another opening 
up to women was not enough to guarantee equal opportunities, as women’s 
access to many fields depended on dispensations and arbitrariness. Wester- 
marck considered legal reform the only reliable and solid way of remedying 
women’s situation.®! 

Anna Akesson challenged the ban in the Viborg Court of Appeal, but in 
February 1897 the court affirmed the lower court’s decision. Thus, because 
she was a woman, Akesson was barred from acting as an advocate for other 
people. After this setback, she attempted to obtain a dispensation from the 
Judicial Division of the Senate.*? But only some weeks before the verdict 
of the Viborg Court of Appeal, the Judicial Division had declared that no 
woman was to be allowed to deliver legal documents to its registry. The 
principal was allowed thirty days to have the documents redelivered—by a 
man.°? Thus, it is hardly surprising that Akesson’s appeal failed in Novem- 
ber 1897 when the Senate refused on the grounds that, according to the 
1734 law and a decree of 1873, only men would be allowed to advocate 
and that a dispensation of the chapter on procedure of the law could not 
be granted.®* Hufvudstadsbladet wrote that the decision might have been 
formally correct, but that it was based on a very old-fashioned and anach- 
ronistic interpretation of the law. The newspaper asserted that sufficiently 
qualified women ought to be allowed to act as advocates.®5 

Anna Akesson’s case and attempt to obtain a dispensation was discussed 
by the feminist periodical Nutid in several issues.®° The conclusion was that 
legal reform was the only remedy possible once Akesson had finally been 
denied dispensation by the Judicial Division of the Senate. Nutid called for 
all women to unite behind reform of the law.6”? However, attitudes toward 
lay advocacy in general were hardening at the time in Finland. There were 
complaints about their incompetence and the damage they caused to their 
clients. The courts were accused of laxity because they did not prevent lay 
advocates of dubious reputation, honesty, and morality from representing 
others at court. In the 1890s and early 1900s, there were attempts to reform 
the Finnish court system and its procedural law: “There was a consensus 
among the experts that a modern court procedure necessitated a learned 
corps of advocates.” As mentioned above, ostensible concerns for the 
quality of the advocates covered up men’s efforts to monopolize advocacy. 
This would have benefitted the Finnish juristocracy and cemented its finan- 
cial position through the widespread part-time advocacy of civil servants. 

While the reform of the law of procedure was being prepared, Czar 
Nicholas II (r. 1894-1917) of Russia, Grand Duke of Finland, proposed to 
the Finnish Diet in 1897 that to remedy the problems purportedly caused 
by lay advocates and the laxity of judges, henceforth all advocates who 
wished to pursue their profession at the Judicial Division of the Senate, the 
Courts of Appeal, and the major town courts were required to have a law 


degree as well as experience. They had also to be members of an advocates’ 
association.°? 
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The Czar’s proposition to change the law to ban lay advocates from 
the most important courts was discussed in the four estates of the Diet. 
Some liberal voices among the burgher and clerical estates spoke for allow- 
ing women to act as advocates, proposing that the law be changed so that 
women would be allowed to act as advocates (rattegangsbitrade). For exam- 
ple, Jaakko Forsman (1839-1899), professor of criminal law, stated that the 
1734 law had long been interpreted so that “man” also meant “woman,” 
and that interpreting it as “men only” was regressive. Others agreed, observ- 
ing that women had long been accepted as witnesses to wills even though 
the law spoke of “men.” The advocacy of women was in fact jeopardized by 
the current practice of the Judicial Division of the Senate. Other more con- 
servative representatives considered advocacy totally unsuitable for women, 
whom they deemed incapable of objectivity and led by emotions. Finally, 
the noble estate and burghers seemed ready to accept women as advocates, 
but the peasants and the clerical estate were not.”? The Czar’s proposition 
(that would have amounted to a monopoly of advocates in many cases) did 
not pass because the peasant and clerical estates opposed it, fearing the costs 
of such a reform to ordinary people.”! At the same time the estates discussed 
whether women ought to be allowed to participate in communal positions 
of trust or to gain entry to all teaching positions. 

What was achieved in 1898 was a reform of section 15:2 of the Chapter 
on Procedure of the 1734 law. It forbade all persons without a degree in 
law in the “university of the country” to act as advocates (oikeudenkdynti- 
asiamiehend tahi rittapuolen apulaisena) in the higher courts.’”* This effec- 
tively banned foreigners who lacked a degree from the University of Hel- 
sinki. Occasionally notices can be found in the newspapers of non-local men 
being authorized as advocates in the local court; in 1909, L.L.D. Hermann 
Friedman from Riga, employee of Fredrik Thuring’s Advocate’s and Busi- 
ness Office, was granted the right to advocate at the Helsinki town court.” 

More importantly, however, these debates restricted lay advocacy even 
before the reform of 1898 came into force. For example, in 1897, the Hel- 
sinki town court authorized the “advocate’s assistant” (sakfOrarbitrade), 
former student Berndt Frithiof von Pfaler (1846-1901), to handle only 
“simpler actions of debt [fordringsmdl] and registrations, not criminal 
cases.” Nevertheless, he had this authorization for the time being “as assis- 
tant of an advocate, accepted by the court and experienced in law” (bitrdde 
dt lagfaren, af radstufvuratten godkdnd sakférare).” 

here seems to have been no reason in law why von Pfaler could not 
have acted as an advocate in the Helsinki town court as before. Admit- 
tedly, according to the university enrollment register, he had not studied law 
but rather had studied in the faculty of science and mathematics.”> On the 
other hand, no law degree was required at the Helsinki town court as a first 
instance court, even after the restrictions of 1898. Nor does it seem that 
the court mentioned any reason related to von Pfaler’s person or respect- 
ability that would indicate why his competence should have been curtailed. 
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These court-ordained restrictions seem not to have been to von Pfaler’s lik- 
ing, as he appealed first to the Court of Appeal in Turku and then to the 
Senate in 1898. However, both higher instances confirmed the sentence of 
the Helsinki town court, giving von Pfaler only a limited right to act as an 
advocate’s assistant.’® 

The legislative debates, the decisions of the Justice Department in the 
cases of Akesson and von Pfaler, and the reform of 1898 effectively closed 
the doors of courtrooms to lay advocates of both sexes. For women, their 
sex rather than their lack of law degree was the major motive. But the trend 
was the more remarkable as there was no legal justification for banning 
respectable and honest male lay advocates from the town courts. In the 
wake of this legislation, men could also face difficulty in pursuing advocacy 
even in lower courts. Thus, Akesson suffered both because she was a woman 
and because she did not have a law degree. The legal (male) status profes- 
sion, the Finnish juristocracy, was taking precautions and protecting itself 
against lay competition in the courtrooms by the reform. The attempts to 
monopolize lay advocacy were part of the defense of the university-trained 
elite profession; the many-centuries-long tradition of “self-learned” lay 
advocates in the provinces were hardly in themselves a serious threat to the 
privileged city lawyers.”” However, the position of the aristocratic lawyer 
elite was also being shaken by the need for other professions and the grow- 
ing numbers of university students, increasingly from the Finnish-speaking 
lower classes—and increasingly female.”8 

When the leading expert on procedural law Baron Rabbe Axel Wrede 
(1851-1938) wrote his commentary on the law of civil procedure in 1905, 
he insisted that being male was a necessary precondition for an attorney. 
He explained this in a footnote: the law used the word “man.” However, 
he added: “Lately, some courts have probably allowed women to act as 
representatives. But that such a practice is not common is demonstrated by 
a court case.” Wrede then referred to the above-mentioned case from the 
Judicial Division of the Senate in 1897.7? He wrote in a detached way as if 
the debates of the 1890s had never taken place. He and other conservatives 
treated the question as a purely technical matter of interpreting a 170-year- 
old law rather than one of legal policy. A member of the noble estate, Wrede 
also opposed extending communal suffrage to women.®° Nevertheless, he 
had to admit that the practice was changing, as more liberal and progressive 
courts, judges, and male advocates at the grassroots level could acquiesce to 
female advocates’ professional work. Such a practice eroded the interpreta- 
tion that “men” was not to be understood as “persons” to exclude women 
altogether. Change was taking place from the bottom to the top, and this 
put pressure on the strict policy of the conservatives. 

Why had Anna Akesson decided to challenge the traditionalist interpreta- 
tion? The answer is probably a mixture of personal and structural reasons. 
Akesson had grown up in a liberal Swedish-speaking elite family, and as she 
had for many years acted as an attorney uncontested, she knew that many 
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lawyers were willing to accept women as advocates. Moreover, women’s 
entry into universities, government posts, schools, and offices made the ques- 
tion of equality of the sexes in access to the professions very topical. Equal 
opportunities for both sexes to work and obtain posts were among the para- 
mount goals of the Finnish feminist movement, which supported Akesson. 
In addition, she was determined and had strong progressive and feminist 
convictions. For years she was an active member of the Viborg branches of 
the Unionen and the Konkordia Society that granted scholarships to women 
wishing to learn skills with which they could support themselves.®! 

Although it has been suggested that the failure of Akesson’s lawsuit “lim- 
ited the actions of female advocates (sakforare) excessively in Finland for 
more than three decades,” *®* this may be an exaggeration. The public debate 
on Akesson’s capacity to act as an advocate lasted for some years in the 
Finnish press, thus preparing the ground for Lundell. When Lundell decided 
to challenge the interpretation of the law in 1909, fundamental political and 
legal changes had already taken place. 


Becoming an Advocate: Agnes Lundell 


In 1899, Agnes Lundell had begun her studies at the Faculty of Law in Hel- 
sinki, like dozens of young women before her since 1892.83 The appearance 
of women at the university helped to inflate the number of university stu- 
dents, which multiplied in the late nineteenth and early twentieth centuries. 
Between 1874 and 1913 their number more than tripled from 981 students 
to 3,195.84 The university consistory had proposed to the Czar in 1878 that 
university studies for women be allowed, but his decision in 1882 upheld 
the necessity for dispensations. The Czar did not wish to create a precedent 
in Russia. However, in Finland, dispensations were routinely given to all 
women who had taken the matriculation exam until 1901, when women 
were allowed to study on the same conditions as men. Whereas women 
had formed about 15 percent of all students between 1894 and 1896, their 
number rose rapidly to 39 percent of all students between 1914 and 1916. 

Women entered the Faculties of Arts and Medicine first,®° but their 
matriculation into the Faculty of Law came in 1892. There seems to have 
been no public debate about female students at the Faculty of Law either 
within the legal sphere or in the press. The first female law students, Lucie 
Rosenius (1872-1939) and Alie Humble (1872-1951), were mentioned 
by name in the Finnish newspapers in the same way as female pioneers in 
any field.86 What came to distinguish Lundell from all of these ladies was 
her decision to study for a law degree instead of the administrative degrees 
that many other female law students before her had chosen. Thus, she had 
earned the law degree required by the reform of 1898 although she was still 
of the “wrong” sex. 

Lundell did not come from an affluent family, and she had to finance her 
degree at least partly by working as a teacher and through scholarships. She 
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received at least three scholarships from funds for female students managed 
by women’s associations (Finska Kvinnoforeningen and Konkordia).®’ As 
mentioned above, women automatically received dispensations to study at 
the university in the 1890s, and there were no institutional obstacles to 
women studying for any of the degrees in the Faculty of Law. Lundell first 
earned a higher administrative degree (hégre forvaltningsexamen) as other 
women had before her, but in 1906 she was the first woman to earn a degree 
in law (rattsexamen, oikeustutkinto) as well. In 1907, an acquaintance sug- 
gested to her that she apply for the post of registrar (aktuarie) at the Court 
of Appeal of Turku. Lundell was disinclined to do this: “How could I leave 
Helsinki and all plans and interests there,” she wrote to a friend.®8 

Remaining in Helsinki, the path that Lundell also initially trod once she 
had taken her exam had already been pursued by women before her. She 
obtained the right to become a scribe (kopist) at the divisions of trade and 
industry as well as agriculture of the Economic Division of the Finnish Sen- 
ate (i.e., the Finnish government). But she aimed higher and soon petitioned 
for the right to keep minutes at the meetings of the Economic Division—an 
office no woman had previously held. This proved a much more difficult 
question, as it created a precedent for women’s capacity to hold office— 
a disputed and yet unresolved question. Lundell’s persistent lobbying was 
finally successful, although the dress code posed extra problems.®? But Lun- 
dell had other aspirations. 

In the early 1900s, changes had taken place in Finnish society and politi- 
cal life. As a consequence of the humiliating defeat in the Russo-Japanese 
war of 1904-1905 and the political unrest in the empire, Czar Nicholas 
had granted more political rights to the people. The Finnish Diet, based on 
four estates, was reformed into a one-chamber parliament with 200 seats in 
1906. All citizens who were 21 years old had the right to vote and be elected 
to the new parliament. In 1907, 19 women were elected.”° Thus, Finnish 
women were the first in Europe to vote but also to become legislators, as 
the granting of universal suffrage in Finland in 1906 was a first in Europe. 

New groups in parliament brought reforms to the agenda. However, 
the opportunity of the new parliament to alter and liberalize laws was still 
severely curtailed by the power of the czar. He repeatedly used his veto to 
stop liberal reforms that had been endorsed by the Finnish Parliament. In 
1907, parliament discussed the question of advocates while also consider- 
ing the capacity of women to hold office. The proposition to parliament 
allowed all “respectable and honest persons who were not under guard- 
ianship” to act as advocates in court. This would have allowed most men 
and unmarried women to act as advocates. (As married women were under 
their husbands’ guardianship according to the Code of 1734, this debarred 
them from working in the profession.) In the general discussion, this new 
proposal was greeted by four members of parliament (three female and one 
male) as a welcome innovation. Still, the women wanted to correct the lan- 
guage in the Swedish version of the bill (person, han) so that there would 
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be absolutely no doubt that women were also intended. Although this bill 
was endorsed by parliament, Czar Nicholas II refused to allow it to become 
law.?! 

The same year, two propositions were made by the MPs to extend an 
equal, or nearly equal, right to competent women to hold government 
office. The first proposal was put forward by six female MPs of the Finnish 
Party and the second was proposed by five MPs of the Young Finnish Party 
(two female and three male). Several of the female MPs were active in the 
women’s movement. Even after 1907, MPs—both male and female—made 
repeated propositions (in 1908 and 1909) about repealing the 1898 act and 
granting women the right to become advocates, but each time their attempts 
were frustrated.” 

Unable to count on legislative reform to allow women to practice law, 
Lundell did what her predecessors Akesson and Silén had done in order to 
pursue her goal: she presented herself at court with all her credentials. Later, 
she said in an interview that the head of the Helsinki town court (justitie- 
borgmastare) Edvard Loo, who obviously favored a liberal interpretation 
of the law, had told her in April 1909 that the court would accept female 
advocates.?3 Lundell’s first client was Tyra Stromberg, who claimed that 
she had been locked in a lunatic asylum unlawfully and involuntarily. The 
case became a cause célebre for many reasons. Not only was the issue sen- 
sational in itself, but it was made even more so by the fact that complaint 
was brought against four doctors, among whom was professor Christian 
Sibelius (1869-1922), brother of the composer Jean Sibelius (1865-1957). 
Moreover, Stromberg’s female advocate added to the news value of the case. 

The trial lasted many months in the fifth department of the Helsinki 
town court, presided over by Gustaf Bjorkman. Neither he nor any of the 
advocates of the opposing parties contested Lundell’s position as advocate 
because of her sex.°4 Each hearing of the case was closely and avidly cov- 
ered by almost all the newspapers in Finland. The parties and Lundell gave 
interviews to the media and their images and photos were printed in the 
newspapers.°> After the process, Lundell’s name was said to be on the lips 
of the reading public all over the country.”° 

The feminist journal Nutid, published by Unionen, commented on the 
case under the title “Finland’s first female advocate” (Finlands forsta kvinn- 
liga advokat). After giving the basics of the case, the journal observed that 
the fact that Lundell was accepted without further ado by the court as 
Stromberg’s representative was “the more strange considering that similar 
rights had previously not been granted to a woman” because of the prescrip- 
tions in the Chapter on Procedure. The notice went on to observe that as the 
law had not been altered, this went to show how “in general, changed cir- 
cumstances made a more liberal interpretation of the law possible.” Nutid 
observed this with satisfaction, adding “other times, other customs” (andra 
tider, andra seder).°” Another article hailed the liberal and modern (frisin- 
nad och modern) interpretation of the Helsinki court in allowing Lundell 


308 Mia Korpiola 


to act as advocate. This “showed that it was open to the non-dismissible 
demands of the time in the matter of authorizing women to cultivate in 
practice in public life the competence they had acquired through their pro- 
fessional education.” 

Lundell partly won, partly lost her first court case in the Helsinki town 
court, which handed down its verdict on July 8, 1910. One defendant 
was acquitted altogether, but doctors Lovegren and Sibelius were fined for 
breach of duty and malpractice for incarcerating Stromberg unlawfully in a 
mental institute. However, Lundell herself was fined by the court for slan- 
dering Dr. Sivén and Prof. Sibelius “out of ignorance.””? After this, Lundell 
also did minor legal work in both criminal and private law while establish- 
ing her name and clientele.! 

Nor did Lundell shun work in the provinces. In 1910, she was in Vaasa 
representing the widow of district judge Swahn in her case against Swahn’s 
former deputy Forss. The matter involved the plaintiff’s missing final finan- 
cial accounts for acting as her husband’s surrogate judge. The local news- 
paper observed that this was the first time (June 6, 1910) a female advocate 
appeared at the town court of Vaasa.!0! 

When discussing Lundell’s role, the newspapers occasionally called her 
advocate (asianajaja; advokat),'°* although her title hovioikeuden auskul- 
tantti/hovrattsauskultant (then merely a title of graduated lawyers) was usu- 
ally used after she obtained it in 1909.!93 She also seems to have used this 
title herself.1°* Sometimes the media erroneously identified her as having 
been trained at the bench (varatuomart), although this would have required 
her to take the judge’s oath and practice as judge.!°> However, this was 
expressly denied first by the Turku Court of Appeal in 1909 and then con- 
firmed by the Judicial Division of the Senate in 1910.1 

Some newspapers, like the conservative and religious Herdttaja (Awak- 
ener) in its short notice about the Turku Court of Appeal denying Lundell 
the right to take the judge’s oath, observed that “women do not yet have 
what it takes to become judges” (silla ei naisesta ole wiela tuomariksi).'” 
In an ironic piece in Tammerfors Nyheter, a writer under a pseudonym dis- 
cussed whether the conservatism of the courts was justifiable or not (berat- 
tigad eller oberattigad) in denying women such as Lundell the right to take 
the judge’s oath. He started to talk about women who had already obtained 
“dispensations from their sex” and worked as teachers and doctors—even 
those many women who “more or less graced the plenary hall of our legisla- 
tive meetings.” He then moved on to discuss women as judges and priests— 
“hitherto, pulpits in proper churches and judges’ seats [domaresdte] had not 
been adorned by an officiating woman’s sweet smile or imposing splendor.” 
He welcomed women to the pulpit and the possibility of “poor abandoned 
male spinsters” marrying into wealthy parishes by marrying female vicars.!”° 

As for female judges, the author was more doubtful. He claimed to dis- 
like the decision of the Turku Court of Appeal, confirmed by the Senate, to 
deny Lundell the right to take the judge’s oath, “as Miss Lundell is said to 
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be a competent and clear-minded lawyer.”!°? However, the author thought 
that there was a principle at stake (of women being granted the right to 
become judges), and that the “Messrs. lawyers were unwilling to create a 
possibly fatal precedent.”!!° Again, on a more comic, but patronizing note, 
the author, “not being an entirely splendidly handsome man,” would be 
afraid of litigating against “a seductive Adonis” in the courtroom “if the 
judge happened to be a woman of the usual type.”!!! So, while the author 
welcomed women to the pulpits and pastoral work, he advised them to 
continue judging their fellow human beings over the rim of a coffee cup. 
Namely, in the judges’ seat, one was to “keep, oh so strictly, to the evi- 
dence.”!!2 Obviously, this pen-named writer was expressing doubts about 
women’s capacity for objectivity. Taking a partisan role as advocate perhaps 
suited the not-so-objective women better. 

Others, like the Swedish-speaking worker’s newspaper Arbetet (Labour), 
commented about the refusal of the Senate to grant Lundell the right to take 
the judge’s oath that she had “as Miss Stromberg’s advocate proved herself 
to be a better lawyer than many who wear trousers.”!3 Socialists had gen- 
erally positive attitudes toward equality between sexes. In its declaration 
in 1903, the Social Democratic Party wanted to abolish all restrictions “in 
private law or in law in general” that placed women in a weaker position 
than men. The Social Democratic Party, which had had its representatives 
in the new parliament since 1907, as well as the political left in general, was 
skeptical about lawyers and the entire bourgeois legal system. Together with 
the agrarian population, they were opposed to forbidding lay advocacy and 
establishing a monopoly of advocates. In fact, the 1898 statute was finally 
repealed in 1917 on the initiative of a socialist MP immediately after the 
declaration of independence.!!4 

When the Finnish socialists established their own government for some 
months after the coup d’état in January 1918, they gave women the same 
opportunity to hold government and municipal offices. The “Red” court 
system that functioned during the civil war was also staffed by laymen as 
judges. Even some female judges are known from the “Red Courts” of 191 8, 
although their percentage was minuscule among all “red” judges. !15 This 
was the first time women had acted as judges in Finland since Queen Ulrika 
Eleonora had formally acted as the superior judge in the country during her 
short reign (1719-1 720). Only through the Act of Women’s Competence 
for Government Office in 1925 and the decree of 1927 supplementing it did 
women gain equal access to almost all offices—up to and including judge. 
However, this outcome required considerable political pressure from female 
MPs and the women’s movement.!!6 a 

Meanwhile, Lundell, undeterred by not being allowed to take the judge’s 
oath, petitioned the Economic Division of the Senate, i.e., the Finnish gov- 
ernment, for a dispensation to act as an advocate. This the Senate granted 
on October 21, 1910, and the news was reported in the papers accord- 
ingly.""7 However, Lundell’s joy was short lived as the Judicial Division of 
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the Senate had not been consulted and they refused to consider the dispen- 
sation valid. She filed a new petition at the Judicial Division of the Senate, 
which initially denied the dispensation in April 1911, but then, happily, the 
judges changed their minds.!!8 

In 1911, after the final dispensation from the Senate had been obtained, 
Lundell went into business with her former school fellow Hjalmar Erlund 
from Turku and established the bilingual firm Lundell & Erlund: Advocate 
and Business Office (Asianajo- ja liiketoimisto; Advokat & affarskontor), 
advertising that they did all kinds of legal, patent, and conveyance work. 
The firm opened after Pentecost in the center of Helsinki (Mikonkatu 2). 
Both partners had their own offices, a shared waiting room and female 
clerk, and a partly separate clientele.!!? 

Lundell seems to have built up her business and reputation through her 
feminist activities. Lundell & Erlund regularly advertised in women’s journals, 
such as Naisten dani (Voice of Women), Nutid, and the socialist Ty6laisnainen 
(Female Worker).!2° Naisten dani and Koti ja yhteiskunta wrote feature sto- 
ries on Lundell’s office with its American furniture, green-and-white curtains, 
and waiting female clients.!*! In 1913, however, the partnership of Lundell & 
Erlund came to an end, and Lundell’s office was renamed Agnes Lundell’s 
Advocate’s Office (Agnes Lundell’in Asianajotoimisto).'** During her career 
as advocate, Lundell did all kinds of legal work, as was customary in that 
period. Nevertheless, she established a particular reputation for taking on 
female clients and advocating their cause with spirit and, as some claimed, 
ruthlessness.173 Lundell was a committed feminist activist who gave many 
lectures on legal issues at various women’s meetings. In addition, she was 
involved in politics within the Swedish People’s Party (Svenska Folkpartiet).!*4 
For Sweden, Anna Pettersson—the first female advocate in Sweden and pro- 
prietor of The Female Law Office (Kvinnliga juridiska byrén)—was publicly 
accused by some men of “disloyal means of attracting a female clientele.” !25 
Such sentiments may also have been shared by some of Lundell’s male col- 
leagues.!26 Obviously, her activity in the feminist movement, her advocacy of 
the condition of women in general, and her professional activities went hand 
in hand. Not least, she became a wealthy woman in the course of her career. 


Conclusion 


When women entered Finnish offices as clerks and cashiers, it was not sur- 
prising that they also entered the legal world, performing similar tasks in the 
judiciary and advocates’ offices. In the Finnish system, whether a woman 
could be accepted as an advocate depended largely on the liberalism or com- 
placency of the individual judge and opposing party. If neither the judge nor 
Opposing party (or his advocate) challenged the woman’s ability to represent 
another in court, she could successfully do so. 

Based on newspaper material, Akesson, an employee of an advocate’s 
office in Viborg, had done this since 1886. We also find information in the 
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newspapers that in Helsinki, Signe Fischer (née Silén), the female cashier 
in an advocate’s office, had acted as an advocate in an employment-related 
case. As Helena Westermarck perceptively wrote: “where the liberal spirit 
of the new era rushes forth, previously barred doors are opened, but when 
a conservative draft blows, they are closed again. It is completely arbitrary; 
it depends on weather and winds, so to say.”!2” In 1910, even other (male) 
liberals commented on the “consuming guerrilla war” (utslitande guer- 
rillakrig), which women had to resort to every step of the way in order 
to obtain access to professions and civil offices that “no laws can prevent 
them from ultimately gaining.” !28 However, the matter cannot be reduced 
to a purely conservative/liberal dichotomy, as the lines of battle were more 
fluid—as in the question of suffrage for Finnish women.!29 

Denmark had experienced a parallel struggle for women’s right to act 
as advocates in the 1880s after Nanna Berg (1864-1908), who had earned 
her law degree in 1887, attempted to litigate a case in court. She had power 
of attorney from a male advocate that authorized her to plead even in the 
Supreme Court, but judicial officials refused to accept this. The case was 
heard in all three instances, but Berg’s sex proved an obstacle in all courts. 
In 1888, the Supreme Court ruled against Berg, albeit after voting. Only in 
1906 did Danish women obtain the right to become advocates themselves 
or be validly empowered by advocates by power of attorney.!3° In Sweden, 
by contrast, there seem not to have been institutional hindrances to women 
practicing advocacy in the early 1900s, although women advocates were 
rare there as well. 

Anna Akesson was ousted from the Finnish courts because of her sex. 
However, the fact that her court cases coincided with a campaign to keep 
laymen out of the courts indicates a conservative and protectionist attitude 
in the country against traditional lay advocacy, even though it was justified 
by the demands of the modernization of court procedure. The traditional 
(male) lawyer’s hegemony was threatened within the administrative system 
because of the growth of other specialized professional groups. Conserva- 
tives also feared that advocacy would be a step for women toward becoming 
judges—something they were supposedly unsuited for as a result of their 
emotional and subjective nature. There were double reasons to keep Akes- 
son, a lay woman, out of the courtrooms. 

After Akesson’s defeat, no other woman seems to have attempted to 
advocate until Lundell. As she had earned a law degree, she could only 
be excluded because of her sex. However, since Lundell acted publicly 
as an advocate first in a scandalous case, and after that in various courts 
and instances, the Judicial Division finally had to give in and grant her the 
official right to pursue advocacy. However, she could not be appointed to 
higher governmental or municipal offices, which was the problem the more 
numerous female doctors also faced. 

Men and unmarried women were officially put on an equal footing as 
advocates with the reform of the Chapter of Procedure, passed in parliament 
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on the same day as the Finnish declaration of independence, December 6, 
1917. “All honest persons of good repute who were not under guardian- 
ship” could thereafter act as advocates. No czar could henceforth prevent 
the reform.!2! Still, until the Marriage Law of 1929 came into force the fol- 
lowing year in 1930, the legal restrictions on becoming advocates regarding 
married women were upheld.!32 

Although Finnish women were hailed by some foreigners “as the most 
advanced women in Europe” 33 after they gained suffrage, in practice their 
entry into the legal profession was an uphill struggle. Despite their rela- 
tively early access to universities, there was delay and resistance to grant- 
ing women the right to enter the professions and judicial offices. The legal 
profession was the slowest of all because of its aristocratic connections and 
its highly protectionist policy.'34 In this chapter, I have attempted to explain 
why. The male monopoly of law in Finland was finally broken by new leg- 
islation by parliament only in the 1920s after decades of pressure from the 
women’s movement. 
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Transnational and 
International Intersections 


13. Tracking Feminist Interventions 
in International Law Issues at 
the League of Nations 


From the Nationality of Married 


Women to Legal Equality in the 
Family, 1919-1970 


Catherine Jacques 


Introduction 


Feminism did not develop in isolation at either the national or the interna- 
tional level. On the contrary, at both levels, its action stems from the com- 
mon oppression of women, whatever their nationality. Through numerous 
international congresses since the later nineteenth century, feminism has 
fostered contacts and exchanges between women’s organizations of each 
country, triggering transnational bonds and interpersonal exchanges. By 
organizing itself around a representative or umbrella system within a 
top organization made of national delegates, international feminism not 
only increased its visibility, but also gained the means to become a valid 
negotiator, listened to by the League of Nations, the International Labor 
Organization (ILO), the International Labor Council (ILC), and the United 
Nations (UN). 

By the end of the nineteenth century, two international organizations 
stood out from a strict feminist point of view: the International Council 
of Women (ICW, 1888) and the International Woman Suffrage Alliance 
(IWSA), which split from the former in Berlin in 1904. Historically, the 
ICW, the IWSA, and some years later, the Women’s International League for 
Peace and Freedom (WILPE, 1915) were considered the three most impor- 
tant women’s organizations due to the number of members, the length of 
time they had been in existence, and their lobbying of international bodies.! 
If their views on particular issues did not always converge, they nevertheless 
represented a “moderate” feminism. The 1920s saw the debut of interna- 
tional associations that opted for a more radical form of feminism, certainly 
in terms of rights equality. However, if the creation of the League strength- 
ened international perspectives for feminism, the project of acommon labor 
policy orchestrated by the ILO and the ILC divided them.” This policy nota- 
bly triggered the creation of the Open Door Council (1926, afterwards, the 
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Open Door International for the Economic Emancipation of the Woman 
Worker [ODI], close to Equal Rights International), which objected to the 
increasingly stronger alignment of the social policy of many European coun- 
tries with that of the ILO. From this time on, a clear split appeared among 
feminist ranks between what can be called a moderate wing, which put for- 
ward a “maternal” feminism, and a more radical form of feminism, which 
supported a strict legal equality between men and women. 

One of the major requests from international feminism was the reform 
of the Code civil, which was prevalent in many European Countries. As 
historian Karen Offen mentioned, “Importantly for the future of Europe, 
the French Civil Code, with its punitive marriage rules, turned out to be 
anything but a local affair; it became nearly ‘universal.’. . . The Napoleonic 
Code took root not only in Belgium, the Netherlands, a number of German 
princely states west of the Rhine, in some Italian states, in Spain and Por- 
tugal, and in Romania, but also in Egypt, the eventual Gulf States, and in 
the Latin American republics.” But in the United Kingdom, common law 
prevailed.* The patriarchal foundation of these civil codes permeated family 
law and actually legalized the subordination of married women (mostly Art. 
213 but also Art. 212 to 226 in the French Code). Considered by many to be 
the focal point of the subjugation of women, the legal structure of the family 
through marriage, which was considered the foundation of social organiza- 
tion in most countries, consequently lay at the heart of all debates for sex 
equality. Indeed, to some, attacking family law appeared “revolutionary.”° 

Concerning women, two issues dominated the years after the end of the 
First World War: political equality and the nationality of married women. 
While the political implications of this latter issue were obvious (because 
civic rights and citizenship rights were directly linked to nationality), this 
also had implications for family law, because according to the Code civil 
(Art. 19),6 a woman marrying a foreigner automatically forfeited her nation- 
ality to take on the nationality of her husband. 

The feminists in countries that followed the Code civil and those man- 
aged by common law therefore found themselves in a common fight. Indeed, 
in 1914, the British Nationality and Status of Aliens Act stated that “the 
wife of a British subject shall be deemed to be a British subject, and the wife 
of an alien, shall be deemed to be an alien.”” After the World Wars, this 
rule continued to provoke concrete and seemingly insoluble problems for 
wives.® Such problems could only be resolved by international agreements: 
international feminists used the nationality issue as a Trojan horse to insist 
on far-reaching changes in the legal status of married women. 

This chapter presents the objectives, successes, and failures of interna- 
tional feminism in this arena and discusses its strategies as well as the internal 
divisions that arose to hamper its actions. From a discussion regarding the 
nationality of married women, feminists progressively broadened the debate 
to encompass the global legal status of women, which invoked the con- 
cept of complete legal equality between the sexes. This shift did not happen 
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without difficulty, even within the feminist organizations. This chapter fol- 
lows a chronological framework and shows that feminists, who initially 
addressed the issue of the nationality of married women, actually targeted 
a complete restitution of the civil capacity of these women. This whole pro- 
cess happened in the context of discussions on the status of women and the 
project of the codification of international law within the League and the 
ILO, which, still unresolved, were again called to the attention of the United 
Nations after 1945. If these issues are of a rare complexity, it is because they 
touched both the “private” and “public” spheres that had serious implica- 
tions at both the national and international levels, as they threatened men’s 
vested interests in retaining dominance. Studying these issues sheds light on 
the extraordinary capacity and tenacity of the feminist movement and the 
cooperation of its leaders across national boundaries in organizing strate- 
gies that eventually paid off with the attainment of international mandates 
for complete legal equality between men and women. 

Explained here are the targets, successes, and failures of international 
feminism in this endeavor as well as the strategies utilized and the inter- 
nal divisions that often hindered them. This research draws on a hand- 
ful of studies dealing with the issue of the nationality of married women 
in various countries: included among them are the works of Jean-Yves 
Le Naour? and Patrick Weil of France,!9 Denis Scuto of Luxemburg,!! 
Candice Lewis Bredbenner for the United States,!* and Page Baldwin for 
the British Empire.!3 In addition to these, it looks at pioneering works 
on feminist international lobbies by historians such as Carol Miller and 
Karen Offen, as well as the research of Leila Rupp about sociability in the 
international feminist movement and the recent publication by Ellen Carol 
Dubois on “Internationalizing Married Women’s Nationality: The Hague 
Campaign of 1930.”!4 In contrast to previous scholarship, this chapter will 
examine the action of continental European feminists, such as the French 
attorneys Maria Vérone and Marie-Héléne Lefaucheux, the Danish activist 
Bodil Begtrup, and the Belgian attorneys Georgette Ciselet, alongside their 
American equivalents, such as feminist Alice Paul. Continental feminists 
were primarily concerned with the reform of civil codes and did not always 
agree with the Americans on definitions and priorities. In this great battle 
for equality, the internal infighting and dissidence provides many lessons 
for comprehending the complexity of the struggle for women’s rights. This 
struggle was shaped not only by geography and legal and political cultures, 
but also by the personal experience of its main actors. My approach, par- 
tially tackled in some of my previously published research, is here broad- 
ened and deepened, both chronologically and with respect to the theme 
itself.15 

This chapter also strives to go beyond an analysis limited strictly to the 
national or international dimensions and instead attempts to demonstrate 
their interconnectedness. Women’s rights moved forward thanks to persis- 
tent lobbying at both the international and national levels. And most of all, 
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I wish to underscore how much these successes were due to a mere handful 
of women and their convictions, personal experiences, and affinities. 

The primary sources used here are primarily from the archives of the 
ICW and the Open Door International (ODI), managed by the Archive Cen- 
ter for Women’s History (CARHIF) in Brussels. These sources will need to 
be complemented by research in the archives of the other international femi- 
nist organizations and at the League of Nations library in Geneva as well as 
at the United Nations. Papers left by influential feminists, such as the French 
Maria Vérone, Marie-Héléne Lefaucheux, Sophie Vinaver-Grinberg,!'® and 
Marguerite Thibert,!” the Danish Bodil Begtrup, and the Belgian Georgette 
Ciselet and the Swiss Emilie Gourd (who wrote for Le Mouvement fémin- 
iste), to cite just a few, will undoubtedly provide additional useful details. At 
this stage, this chapter must therefore be read as an invitation for additional 
research. 


The Nationality of Married Women: A Complex 
and Multifaceted Challenge 


By favoring the nationality of the husband over that of the wife, the hege- 
monic French Code civil (Art. 12 and Art. 19), ina clear regression compared 
to the French legislation of the ancien régime,'® imposed the thoroughly 
patriarchal vision of Napoleon I, symbolized by marital authority of the 
husband as a means of securing the “unity” of the family. The inferiority 
of the married woman was padlocked in place by the code: once married, a 
woman was not considered a full individual, was unable to act legally, and 
was a subordinate member of a family. Her legal incapacity legitimized her 
denial of her political rights. 

The loss of a wife’s own nationality not only implied the subordination 
of the wife to her husband, but could also lead to tragic consequences such 
as the loss of access to public sector jobs (reserved for nationals). During 
World War I, women from allied countries, having become Austrian or Ger- 
man through marriage, were treated as enemies in their own countries and 
were sometimes expelled or jailed. The patriotic undercurrent that prevailed 
after 1914 further heightened the allegiance of a wife to her nationality of 
birth. Gaining dual nationality for a couple appeared, therefore, to be a cru- 
cial battle for feminists; by confirming the legal individuality of the woman, 
a dent could be made in the civil code, allowing the question of women’s 
subrogation in the family to rise to the surface. Indeed, far from solving 
all issues, such a step could lead to others. This step was heavily criticized 
by adversaries to the code’s reform. What happened to a married woman 
if her husband became naturalized, even if she did not submit a request 
for citizenship? What happened to couples suddenly faced with changes in 
nationalities due to changes in borders after a war? How was the dissolution 
of a marriage to be dealt with? Which national legislation should apply? 
More importantly, what happened to the nationality of children who were 
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supposed to take the nationality of their father? What should be done if the 
country of one of the spouses did not recognize the right to divorce? These 
multiple questions made the issue of a married woman’s nationality a rather 
complex one because of its links with private and public law. But it was 
through this issue and because of its complexity that after 1919, feminists 
renewed their attacks against women’s subordination in the law. 

This was a tactical choice: after World War I, the problems associated 
with the nationality question for married women had become acute in many 
countries, and, thus, the context for action was favorable. Following Soviet 
Russia in 1918, Belgium was among the first to solve this complex issue in 
1922 by leaving to the married woman the choice to keep her nationality of 
birth based on a single declaration. France made up its mind only in 1927,!9 
and the Grand Duchy of Luxembourg finally acted in 1934. However, the 
issue was known everywhere and even found completely unexpected allies, 
such as in France where there was a strong natalist lobby (this nationalist 
movement would promote a policy to stimulate large families in response 
to a declining birth rate in France). The natalist lobby in France had been 
active since 1896, but after the war, many of its leaders were called into gov- 
ernment service.?? Lamenting that tens of thousands of French women had 
lost their nationality by marriage, the lobby requested that women could 
recover it to “keep young French people for France.”2! 

The feminists active at the League of Nations seemed convinced that a 
comprehensive and universal legal code could be enacted through the frame- 
work of the League itself. Indeed, the initial project for the codification of 
international law, undertaken by the League in the late 1920s, appeared to 
them as offering a formidable opportunity, one that could either result in 
establishing equal rights for women and men or else forever freezing mar- 
ried women in a legally and politically inferior status.22 


The 1930 Conference for the Codification 
of International Law in The Hague 


On March 13, 1930, the first conference of the League of Nations for the 
codification of international law opened in The Hague. The ultimate (but 
utopian) objective of the League was to design a legal code that would apply 
to, or set guidelines for, every country in the world. The nationality question 
was one of three points on the agenda, as were “territorial waters and the 
responsibility of States for damage done in their territory to the person or 
property of foreigners.”23 

The first concern of the two largest international women’s organizations, 
the ICW and the IAWSEC (formerly IWSA), was to raise public awareness of 
the necessity of guaranteeing to women equal rights in terms of nationality.*4 
Initially, these organizations distributed a brochure written under the direction 
of Scottish feminist and barrister Chrystal Macmillan?’ for the International 
Federation of University Women (IFUW) on the occasion of its Fifth Congress 
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in Geneva in mid-August 1929. It was particularly important to find allies 
within the official delegations sent by the governments to the Codification 
conference at The Hague; the two organizations leaned on their national affil- 
iates to obtain from their governments the nomination to these national del- 
egations of “competent and qualified women” favorable to feminist views.76 
In some countries, this first step had direct effects: in Belgium, the Minister for 
Foreign Affairs, the Liberal Paul Hymans, nominated among its delegates the 
young attorney Marcelle Renson, a convinced feminist and active member of 
the IFUW, the Groupement belge de la porte ouverte (GBPO), the ODI, and 
the IAWSEC. This nomination was greeted enthusiastically by both Belgian 
and foreign feminists.?’ Similarly Marie-Elisabeth Liiders was appointed as a 
government delegate for Germany.*® Liiders earned a doctorate in economics 
and was granted an honorary law degree. An important feminist, she was a 
member of the German women’s movement (Bund Deutscher Frauenvereine 
[BDF] and the Deutsche Akademikerinnenbund) and held seats in the Weimar 
National Assembly and later the Reichstag. 

The second concern was to ensure the presence and visibility of femi- 
nists at the international codification conference. On March 14, 1930, the 
day after the opening of the International Codification Conference at The 
Hague, the ICW and IAWSEC arranged their own conference in parallel 
with the official sessions, calling it the Joint Demonstration on the Nation- 
ality of Married Women. This event brought together prominent person- 
alities, including lawyers such as the Ciselet, a friend of Marcelle Renson, 
Macmillan, and Vérone, as well as the Englishwomen Ellen Wilkinson”? 
and Winifred Cullis,3° the American Maud Wood Park,?! and others.?? At 
that moment, the target was, grosso modo, to obtain “that the right of the 
woman to keep her nationality or to change it . . . should not be lost or 
restricted, either due to her sex, [or] to her marriage and that the nationality 
of a married woman cannot be changed without her consent [. . .], except 
under the same conditions affecting the nationality of the man.”*3 

Despite these efforts to intervene, the outcome of the conference at The 
Hague was deeply disappointing to the feminists: the resulting The Hague 
Convention on Nationality maintained that the nationality of the mar- 
ried woman must be contingent on her husband’s nationality (Articles 8 to 
11). The only minor concession was a recommendation (“wish VI”) that 
Marcelle Renson managed to insert in an appendix, which encouraged the 
member states to introduce into their legislation the principle of equality 
between the sexes in terms of nationality or, as the case may be, to guarantee 
that the nationality of a woman could not be changed without her consent. 
“TI think,” wrote Chrystal Macmillan to the members of the Commission on 
the Nationality of Married Women in the IAWSEC,>4 “we may congratulate 
ourselves that, if we did not succeed in having our policy included in the 
Convention, we made the conference realize that this is a live issue.” 5 

But others, clearly more radical and grouped around Equal Rights Inter- 
national (ERI) and the Inter-American Commission of Women (IACW), 
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thought that the resulting The Hague Convention on Nationality had 
thumbed its nose at the right for equality between the sexes and that femi- 
nists must prevent its ratification by the member states.26 For these two 
organizations, the nationality of the married woman clearly represented a 
critical opening to a “World Code.” That was the reason why their spokes- 
person, the veteran American suffragette and advocate for an Equal Rights 
Treaty, Alice Paul, thought it essential to make the League of Nations under- 
stand that women from the entire world were determined to oppose any 
codification that included sex discrimination.” 

Within the League, the radical feminists found a heavyweight ally in 
Henni Forchhammer, a vice-president of the ICW who was also an official 
delegate of Denmark to the League. On October 3, 1930 she spoke to the 
General Assembly of the League, “not as a Danish delegate but in my per- 
sonal capacity as a woman,” to express the dissatisfaction of feminists: “The 
women’s organizations [. . .] which during many years have demanded full 
equality between the sexes in this respect, are not satisfied with the national- 
ity clauses of The Hague Convention, which are based on this principle of 
equality.” After Forchhammer’s speech, the assembly adopted the resolution 
of the Cuban delegate, Dr. Orestes Ferrarara, who had been influenced by 
the feminist leaders from the IACW, to request that the articles linked to 
the nationality of the married woman be submitted to a new examination. 
Consideration of the broader question of codification would be deferred to 
the next Assembly.38 


The International Committee for Action 
on the Nationality of Married Women 


After this first heated exchange, the ICW and the IAWSEC took back the ini- 
tiative from the radicals and formed a targeted committee, the International 
Committee for Action on the Nationality of Married Women, chaired by 
Chrystal Macmillan and responsible for exercising pressure on the League 
to follow up the recommendation adopted during the last Assembly.3? 
Alongside Macmillan we find Maria Vérone (France) for the ICW, Mar- 
gery Corbett Ashby (England) for the IAWSEC, Madeleine A. Doty (United 
States) and Dorothy Evans (England) for the WILPEF, and Doris Stevens 
(United States) for IACW. In this next phase of lobbying, American radi- 
cals Alice Paul and Margaret Whittemore, representing the ERI and IACW, 
worked concurrently to exercise influence. They pressured the Council of 
the League, which would meet from January 19 to 24, 1931, to adopt two 
resolutions: one questioning The Hague Convention and the other decree- 
ing the establishment of a female consultative committee. When the Council 
opened, this objective seemed out of sight, as out of its fourteen members, 
only three were in favor. Undaunted, on January 22, 1931, Margaret Whit- 
temore lobbied each member and received the backing of Persia and Japan, 
which was still insufficient for unanimity. The feminist front was faced with 
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an urgent situation. All feminist organizations of the countries represented 
in Geneva contacted the delegates of their governments asking for their sup- 
port of two resolutions, which were put forward by José Matos, the del- 
egate of Guatemala. On January 24, the last day of the session, the Council 
adopted these resolutions unanimously. The efforts of the feminists were 
suddenly crowned with success: The Hague Convention on the issue of the 
nationality of the married woman would be re-examined, and a Women’s 
Consultative Committee on Nationality, ultimately made up of delegates 
chosen from eight feminist organizations, would be formed to provide an 
expert opinion to the League.*? 

The creation of this Women’s Consultative Committee was greeted with 
great enthusiasm because it meant, for the feminist movement, the first offi- 
cial recognition of women’s input by the League of Nations.*! Until then, 
the charter of the League recognized only the representatives of the member 
states as active members, and since no framework was foreseen for coop- 
eration with NGOs,* contacts necessarily took place through informal 
means. However, we must not overestimate the influence of this committee, 
which was purely consultative. It was never part of the administration of the 
League, and its role was limited to providing reports to the secretary general, 
which would be included in an appendix of his report to the Assembly.*3 

Even so, the Women’s Consultative Committee had enormous symbolic 
significance: the League had officially recognized the feminist lobby and was 
speaking directly to it. Therefore, the Consultative Committee became the 
privileged channel to transmit feminist perspectives on the issues in ques- 
tion. For this very reason, it rapidly became a site for power struggles, which 
in the future would make it impossible to paper over the ideological, strate- 
gic, and tactical tensions between the leaders of the different international 
feminist organizations. These differences would lead to the paralysis of fem- 
inist lobbying so that the gains anticipated in the wake of the committee’s 
creation were compromised. 

Maria Vérone, representing the ICW, was designated to chair the pre- 
paratory committee of the Women’s Consultative Committee, but it took 
nearly six months for the different organizations invited by the League to 
come to agreement.** The letters exchanged between several of the prin- 
cipals reveal the mistrust that reigned among these organizations, each of 
which jealously affirmed its priorities. Meanwhile, the existing network 
of women’s international organizations known as the Liaison Committee 
for the Women’s International Organizations (1931), which was designed 
to optimize and channel women’s lobbying efforts at the League, did not 
appreciate the advent of this new Committee.*5 This competition among 
feminist organizations and networks created real confusion, which was far 
from beneficial. In the end, eight of the nine organizations approached by 
the League were represented on the Women’s Consultative Committee:*¢ the 
ICW, IAWSEC, the WILPF, the IACW, the All-Asian Women’s Conference, 
the World Union of Women for International Concord (I’?Union mondiale 
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des femmes pour la concorde internationale), ERI, and the IFUW.47 Only 
the World Young Women’s Christian Association (World YWCA) declined 
to participate. 

After lengthy talks, the Women’s Consultative Committee sent its first 
report to the secretary general of the League on July 16, 1931. This report 
reminded the League of the feminist opposition to The Hague Convention 
on Nationality because it created discrimination between men and women. 
This report supported the egalitarian proposition of the Chilean delegate 
and asked the League’s Assembly to submit a new convention for ratifica- 
tion by the governments, based on the principle of equality of the sexes.48 
In the report, the feminists’ fear of seeing women’s inferiority sanctioned 
through international codification was palpable. Indeed, the struggle for the 
nationality of the married woman had come to stand for much more. On the 
one hand, there was the affirmation of sexual equality: “[T]he inclusion in 
The Hague Convention of articles giving an inferior position to women, is a 
matter of the utmost gravity because of the psychological effect of the adop- 
tion of such a Convention upon the status of women all over the world.”4? 
On the other hand, there was the prevention of an international agree- 
ment that acknowledges “the theory of women’s subordination” and hence 
would refuse to “consider [. . .] woman as a citizen.”°° As this conven- 
tion on nationality was understood as the first step toward an international 
code, it must absolutely “sanction without ambiguity the equality between 
man and woman.”*! The stakes thus transcended the particular issue of the 
nationality of the married woman to appeal to the “principle of justice on 
which alone an enduring system of law can be built.” 

On September 26, 1931, the General Assembly of the League approved 
the accompanying resolution; all the reports** were then distributed to each 
government for consideration at the next assembly.°? In other words, the 
issue of the nationality of the married woman would be re-examined. But 
by 1932, the unified feminist front would be shattered, and tensions within 
the Women’s Consultative Committee were such that it sent two reports 
to the Secretary General, Sir Eric Drummond;** the first was signed by the 
ICW, the IAWSEC, the IFUW, and World Union of Women for International 
Concord® and the second by the four other organizations. Their differences 
revolved around one point. 

The Consultative Committee was nearly unanimous in its request regard- 
ing sex equality in nationality laws, but the radicals (ERI, IACW, WILPF, 
All-Asian Women’s Conference) refused to compromise on their interpreta- 
tion of the term “equality” as meaning identical laws for men and women 
in all fields. In reality, this position was defended primarily by Alice Paul, 
whose aim was to have the League adopt the Equal Rights Treaty, written 
by her some years before and already presented to the Conference of the 
American States.°° 

It was this attempt to expand the application of equality between the 
sexes that divided the Consultative Committee. For ERI and the IACW, 
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represented by Alice Paul, the question of the nationality of married woman 
should be thought of as just one part of a much more fundamental issue. 
Therefore, the struggle over the nationality of married women became a 
pivot point in a global fight for equality: it opened the door for an interna- 
tional struggle for equal rights more generally. These two ostensibly sepa- 
rate topics had become inextricably intertwined.°” 

The partisans of a “maternalist feminism,” revolving around the ICW 
and the IAWSEC, continued to favor specific legal protection for women 
at work—and, therefore, a differentiated treatment of the sexes in fields 
linked to employment; the others, represented by the ERI, the IACW, and 
the ODI, denounced such sex-specific protection as the nexus of discrimina- 
tion between the sexes.>? If the radical understanding of the term “equality” 
should prevail, it would apply to all fields, and would eliminate maternity 
protection for working women. This would create, ipso facto, an unbridge- 
able division between feminists, and neither the ICW nor the IAWSEC 
wanted to be dragged down this path. Their leaders greatly distrusted the 
supporters of Alice Paul’s position. The Swiss suffragist Emilie Gourd, who 
represented the IAWSEC in Geneva, supervised Alice Paul as she sent two 
reports to the secretary general of the League “to be absolutely sure that 
there would be no last minute maneuvers.” Gourd lamented privately to 
Louise van Eeghen: “It is awful to work in such a way, without mutual 
trust.”°? The work of consolidating the positions of multiple organizations 
(e.g., ICW, IAWSEC, IFUW and I’Union des femmes pour la Concorde) was 
achieved by Czech mediator Frantika Plaminkova (member of the ICW, 
ODI, and IAWSEC).°° While these groups developed unanimity around 
the principle of equality in nationality law, a second group (composed of 
the ERI, IACW, WILPE, and the All-Asian Women’s Conference) held out 
for legal equality across the board in all fields. In this sense, they adopted 
the position of Alice Paul who advocated that the League adopt an equal 
rights treaty.°! Thus the feminists clashed on the question of enlarging the 
scope of sex equality. The European feminists, who advocated a social and 
maternalist feminism, rallied around the ICW and IAWSEC. The ERI allied 
with the American leadership within the IACW. Members of the ODI were 
divided between the two camps.*? The rupture within the Advisory Com- 
mittee worsened to the point that Plaminkova (on behalf of the IAWSEC) 
demanded its dissolution in July 1932. She was opposed by the ICW, which 
opted for a tactic of “presence” cognizant of the need to defend women’s 
interests within the League and sometimes against the position promoted by 
other women’s associations.% 

Despite its previous resolutions, on October 12, 1932, the Assembly of 
the League voted to ignore the feminist protest and encourage its member 
states to ratify The Hague Convention on Nationality “as is,” while also 
asking the same states to amend their own national legislation by taking 
into account the desiderata of women’s organizations. The Assembly reso- 
lutely held to the terms of the Hague document; for the feminists, this defeat 
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was hard to swallow, but it did reconcile the majority of the organizations in 
the Consultative Committee together—at least for the time being.®4 

In January 1933, the council of the League decided to reconsider the 
Assembly’s resolution of October 12, 1932.65 Subsequent to this, on June 10 
and 11, 1933, the Women’s Consultative Committee (now representing only 
five organizations, ICW, ERI, IACW, WILPE, and the All-Asian Women’s 
Conference), decided to renew its demand to halt the ratification of The 
Hague Nationality Convention and to step up its campaign “for an inter- 
national agreement on equality.”°* But by May 1931, the IAWSEC and the 
IFUW left the committee of experts. They opposed the October resolution 
and believed that the fight must continue within individual national gov- 
ernments. They thus demonstrated their disapproval of Committee strategy 
and again demanded its dissolution.®” By contrast, Vérone, in the name of 
the ICW, insisted that the IAWSEC’s strategy was dangerous and disadvan- 
tageous. The committee had official recognition by the League, and scuttling 
the committee meant that the “Americans and their friends” would triumph, 
“while we ‘dissidents,’ if we stay united, could have a beneficial [beureuse] 
influence at the League.”®8 The increased emphasis on this second point 
signaled a shift in attitude of the feminist lobby; it had become more com- 
mitted to changing the overall legal status of women than to guaranteeing 
the nationality of the married woman. This shift actually cemented the vic- 
tory of Alice Paul’s faction, because for her, the topic of married women’s 
nationality was only one point in the global struggle for equality between 
men and women. Paul further advocated that the feminist movement should 
actually negotiate with the League of Nations to obtain a treaty that would 
grant absolute equal rights between men and women in law. 


From the Nationality of the Married 
Woman to the Status of Woman 


Through obstinate lobbying work, orchestrated by Alice Paul’s group, which 
was joined cautiously by the ICW, the Consultative Committee managed to 
see to the introduction of a resolution in 1933 by the Chilean delegate.°? 
This resolution was adopted by the League Assembly in September 1934. It 
stipulated that the League of Nations should study not only the nationality 
of the married woman but also the status of women as a whole. This par- 
ticular resolution was based on the Montevideo Convention on the Nation- 
ality of Woman (the Equal Nationality Treaty), which had been signed by 
nineteen South American republics in December 1933”? and had been cou- 
pled with the Equal Rights Treaty, signed by Cuba, Ecuador, Paraguay, and 
Uruguay.”! Playing on the confusion that reigned between these two trea- 
ties, feminists from the Inter-American Commission of Women exercised 
pressure on the League in order to have the same principles as “the needed 
wedge and the standard—for a full-fledged inquiry into the legal status of 
women by the League of Nations.””2 
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The ICW, which had rallied behind only part of the proposal by Paul’s 
group, still tried to control the work of the Consultative Committee and to 
limit Paul’s impact, but it was clear that the issue of nationality was becom- 
ing intertwined with that of women’s status in many people’s minds. The 
League even seemed to accept this logic by considering that the national- 
ity of the married woman could not be treated in isolation and that the 
whole legal status of women in society must be addressed. During 1934, 
the Americans of the [ACW managed to convince ten Latin American states 
(Argentina, Bolivia, Cuba, the Dominican Republic, Haiti, Honduras, Mex- 
ico, Panama, Peru, and Uruguay) to call the attention of the League to their 
Equal Rights Treaty.”? After many moves by Paul, in September 1935, the 
two questions would appear on the agenda of the first commission that 
treated legal questions at the sixteenth assembly of the League.”* 

The tenacious lobby irritated Princess Gabrielle Radziwill, feminist sym- 
pathizer and member of the League Secretariat who was responsible for 
relations with NGOs, who believed that demanding too much would result 
in no gains. Nevertheless, Radziwill solicited the intervention of the [AW- 
SEC, and this resulted in the League Committee’s rejection of the proposal 
to consider women’s legal status as a whole. Ultimately, she counseled that 
only narrowly focused proposals were likely to be considered.”> The broad- 
ening of the question actually made it more difficult for the feminist organi- 
zations to maintain a common platform. 

Their differences came to the fore in January 1935 when the Assembly 
of the League finally authorized the diffusion of the new women’s organiza- 
tions’ reports on the issue of the status of married women and nationality.”6 
These reports revealed to all the divergences between the feminist associa- 
tions. One of the divisions occurred on the question of protectionist labor 
policies favored by the ILO. The ODI (est. 1929) promoted gender equality 
in the workplace. An ODI report, submitted to the League during the sum- 
mer of 1935, offered a brief in defense of absolute equality between men 
and women in terms of access to jobs, wages, and protection,”” along witha 
violent denunciation of the protection of pregnant working women (includ- 
ing maternity leave) that had introduced differentiated protection based on 
gender among workers. Their attacks were directed at the Bern Convention 
(1906), the Convention of Washington (1919) on night work and mater- 
nity, and the Convention of Geneva (1921) on lead (blanc de céruse).”8 This 
incursion of the ODI put both the ICW and the IAWSEC in an awkward 
position, as they did not want to be led into the combustible territory of 
protection or non-protection of women at work. As the discussion now 
concerned not only women’s nationality, but also their overall legal status, 
the Liaison Committee of Women’s International Organizations (recognized 
by the League in 1931, but not a League-appointed entity like the Consulta- 
tive Committee) re-appropriated the initiative. Nonetheless, the adoption 
of a common position in support of investigating the status of women was 
not arrived at smoothly. Finally, during the sixteenth assembly, the feminist 
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associations grouped within the Liaison Committee (not in the Consulta- 
tive Committee) obtained on a meeting on September 13 with Czech Presi- 
dent Eduard Benes, where they defended the idea that “an international 
agreement establishing universal recognition of the full equality of rights 
between the sexes, is the only remedy” to “trends emerging in several coun- 
tries against women’s wage labor, against women’s rights.”’? They were, of 
course, referring to the campaigns to remove women from the labor force 
that had appeared, not only in fascist Italy and Nazi Germany, but in a num- 
ber of other countries affected by the economic depression. This meeting 
was likely obtained thanks to the intervention of Radziwill and Plaminkova, 
executive member of the ICW.®? Initially, the Liaison Committee proposed 
to the League that they launch a large survey collecting evidence of “all 
moral and economic disadvantages created by the inequality of woman and 
of which the man suffers [. . .] as much as the woman as they live together 
from the cradle to the grave, the reciprocal influence of both sexes runs so 
deep that there is no free man aside a dependent woman.”®! Thanks to the 
interventions of women among the national delegations at the League, such 
as Henni Forchammer (Denmark), Aleksandra Kollontai (USSR), Johanne 
Reutz (Norway), Kerstin Hesselgren (Sweden), Germaine Malaterre-Sellier 
(France), Anna Westergaard (Denmark), and “the influence of many femi- 
nist organizations working behind the scene,”®* the First Commission of 
the League decided in September 1935, after having refused to envisage the 
ratification of the Montevideo Treaty, to authorize a comprehensive sur- 
vey on the political and civil status of woman. But it also recognized that 
“the question of the work conditions, both for men and women, falls [. . .] 
within the sphere of activities of the ILO.”83 The Commission nevertheless 
recommended launching a survey on “the legislation which includes dis- 
criminations, some of which leading to prejudice for the rights of women 
to work.”84 This last point, adopted at the initiative of the Belgian delegate 
Henri Rolin, was at the same time a victory and a failure for the ODI. On 
the one hand, the League recognized that equality in the right for work was, 
in the same way as a civil or political right, one of the constitutive elements 
for complete equality for women. But the League also sent the right for 
work equality question back to the ILO, which was not in favor of abso- 
lute equal rights but instead favored a protectionist and differentiated labor 
legislation.85 

In reality, Rolin’s intention was much more subtle and complex, as he had 
also submitted “a draft of resolution freezing the examination of the status of 
woman until the day when the League could take up the topic of the general 
protection of human and citizen rights.”®° He feared to see “too many states 
where fascism prides itself on this so-called equality given to women to boast 
about their own liberalism while in reality all—men and women—are sub- 
mitted to a regime that deprives them of any freedom. I think that we must 
fight all together for men’s and citizens’ rights, and that, once these rights are 
obtained, they will be for all men and women.”®” In the menacing political 
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context of the 1930s, Rolin wanted to bind the issue of sexual equality to the 
maintenance of democracy. He urged the “feminist organizations to become 
more interested in obtaining the freedom essential to human dignity for all 
individuals, men and women.”88 In other words, if we consider the equality 
of men and women as a fundamental human right, by defending it we also 
defend the values of the western democracies; however, on the contrary, if 
one accepts the idea of complementarity between the sexes, the democratic 
dimension disappears, as this pseudo-equality could then be written in reac- 
tionary, totalitarian, or fascist political systems. This argument linking strict 
equality of rights of men and women as a component of human rights at 
the base of the democratic system was developed in many articles of Belgian 
feminist and co-founder of the ODI, Louise De Creane-Van Duuren.®? 

As concerns the issue of the nationality of the married woman, the League 
of Nations reminded its members that although the Montevideo Convention 
was available for the adhesion of all its members, the League recommended 
the ratification of The Hague Convention on Nationality (1930). This posi- 
tion amounted to a defeat for international feminism, but more specifically 
for the ambitious project of Alice Paul. Nevertheless, Paul had succeeded 
in convincing influential members of the League that the status of women in 
society was no longer a national issue and could only be resolved through 
international action.?! This was a huge achievement. 


The Survey on the Political and Civil Status of Women 


After the Eighteenth General Assembly in September 1937, the League des- 
ignated a committee of experts to examine thirty-eight national reports (out 
of which thirty-four were from European countries), to which the reports 
from the women’s and feminist organizations were added. At the same time, 
it sanctioned “a resolution to establish a committee of experts of both sexes 
to prepare a comprehensive study on the issues of women’s political and 
civil status.”?? The economic aspects were left to the ILO.% 

This expert committee was made up of four women, among them Swed- 
ish Senator Kerstin Hesselgren (reporting member, one of the vice-presidents 
of the ICW and its liaison officer with the League), the French Suzanne 
Bastid-Basdevant, professor of international law and an ICW sympathizer,” 
and lawyer Dorothy Kenyon, an American who would lead the IAWSEC 
from 1946 until 1952, following Margery Corbett Ashby.°5 Of the three 
men, one was the British Professor Harold Cook Gutteridge®® (committee 
chair), who had an international reputation as comparative lawyer.?’ This 
committee worked in collaboration with delegates from the feminist inter- 
national organizations,”* from whom they first anticipated the completed 
summaries about the existing legislation. They were also informed by the 
various national institutes of comparative law. They learned from “concrete 
examples presented in an objective way and illustrating the lack of coherence 
between written law and its application, either because the j urisprudence, or 
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the customs modify its interpretation.” In this vast inquiry about the legal 
status of woman, the reports gathered by the international feminist and 
women’s organizations became resources, in parallel with those furnished 
by the institutes of comparative law. 10 

The tensions between Alice Paul and the Europeans continued: the ICW, 
chaired by Belgian Marthe Boél, took the side of the IAWSEC initiative 
within the Liaison Committee and supported Belgian lawyer Frenande Beat- 
ens to compile all the legal data provided by the various national councils in 
a synthesis destined for the League’s Committee of experts.!°! Until the end 
of 1939, the expert committee would continue to ask for additional infor- 
mation.!° Despite feminist requests, the survey confined itself, for practical 
reasons, to Europe, North and South America, and a part of the Com- 
monwealth: the president refused to extend it to “countries under Muslim 
or Hindu law” and to “backward societies.”! In June 1939, in a call 
“[f]rom the Women’s Consultative Committee on Nationality to the League 
of Nations Committee of Experts on the Status of Women,” feminists wor- 
ried about the rapid degradation of the situation of woman “in almost every 
part of the world,” and they called for a clear statement from the League—if 
it did not want to see “the subordination of women spread “like a rot” 
through the nations of the League or witness their oppression from “reac- 
tion and barbarism.”!°4 Feminist emancipation was put forward as a guar- 
antee of the good functioning of democratic states. However, the outbreak 
of war brutally interrupted these projects and confirmed the feminists’ fears. 

If one were to draw up a balance sheet on these years of the interwar 
period, one would see few actual results compared to the protracted efforts 
of the international feminists. And yet, there were results—a major shift 
in mind-set, which can be summarized in the words of Dorothy E. Evans 
(ERI): “Through the League discussions, equality for men and women is 
coming to be recognised as a foremost principle of civilisation.” !% 


After 1945: “The Long Walk” of Married 
Women Toward Equality 


Even during the war, reports continued to flow into the League from femi- 
nist groups on the issue of married women’s equality. After World War II 
and the collapse of the League of Nations, feminists vested their hopes in 
the new United Nations Organization. This reinvigorated the equal rights 
project, which, in the course of the founding of the UN (February 25, 1945, 
San Francisco) and even more through its Universal Declaration of Human 
Rights (December 10, 1948), proclaimed equality between men and women 
as one of the fundamental human rights. From then on, the struggle for 
the respect of human rights not only superseded, but also encompassed 
the struggle for revisions in the legal status of woman. Indeed, equal rights 
appeared as the high road to democracy. This universal concept was shared 
by feminists when they defended the rights of women as human beings 
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(“women’s rights are human rights”) and when they associated their strug- 
gle with the defense of western democracy. However, to some, their attitude 
would seem paradoxical when they demanded equal rights but also legiti- 
mized the intervention of women in the public and political sphere in the 
name of their maternal qualities. Discussion around the creation and reten- 
tion of a commission specifically dedicated to the status of women within 
the UN seemingly embodied this tension. !°6 


The United Nations Commission on the Status of Women 


Created in 1946 at the initiative of Minerva Bernardino (vice-president of 
the ICW from 1947 to 1957 and vice-chairman and chairman of the Inter- 
American Commission of Women from 1944 to 1949), the UN Commis- 
sion on the Status of Women (CSW) specifically addressed discrimination 
against women. Danish feminist Bodil Begtrup served as chair, and Minerva 
Bernadino acted as vice-president. Other ICW leaders assisted, among them 
Marie-Héléne Lefaucheux (President of French CNFF in 1954; ICW Vice- 
President from 1954-1957 and then ICW President, 1957-1963), delegate 
of the French government. They left their mark by transforming what 
was originally intended as a sub-commission into a full-bodied commis- 
sion, achieving this despite the opposition of Eleanor Roosevelt, president 
of the Commission for Human Rights, who thought that women’s rights 
were already included in human rights. Feminist and women’s organizations 
became privileged partners, and from 1946 on, the CSW exercised some 
pressure on the UN General Assembly to carry on the work done regarding 
the legal status of women begun at the League of Nations.!°” 

Creating and maintaining this Commission divided feminists: some saw 
it as useless and even against the philosophy of human rights, which at the 
time was still conceptualized as “men’s” rights. Radicals thought that this 
commission was toxic “because its existence would permit the maintenance 
of the old way of thinking of ‘sexes,’ instead of adopting the new way of 
thinking of ‘human beings.’”!08 The new conceptualization of human rights 
for all human beings was articulated by the UN Human Rights Commission 
and appeared in the UN’s Charter. Doubling it with a special commission 
dedicated to women, according to Open Door International, “most of us 
would look like acceptance of the idea that the rights of women are differ- 
ent and less extensive than human rights.”!9? We always come back to the 
underlying understanding of the concept of equality. The ODI and the ERI 
always remained opposed to legislation that protected the work of women 
and maternity uniquely. They preferred unequivocal texts and continued to 
track down any that made reference to only one gender.!!° 

But faced with the striking absence of women in key positions at the UN, 
not to mention the overt antifeminism displayed by some representatives 
of the Human Rights Commission, in addition to the limited enthusiasm 
shown by the member states to change their legislation to favor sex equality, 
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the majority of international feminist organizations ended up supporting the 
existence of the csw.t They were convinced that the declaration of prin- 
ciples embedded in the Charter of the UN and in the Declaration of Human 
Rights would remain unheeded “unless public opinion in each country insists 
on their implementation.” !!? They also admitted that “one organism seems 
still necessary to care for a technical and practical implementation in order 
to make sure that criticism can be formulated”!!3 and any resulting reports 
transmitted to the ECOSOC or to the UN General Assembly; only thus 
would the new international conventions see the light. While perhaps transi- 
tory, ina world where male privilege still reigned supreme, this Commission 
provided “a way to activate the implementation of the principles of the Dec- 
laration of Human Rights, and more specifically the status of women.” !!4 

Yet the most important question remained tactical. The “boomerang 
strategy” had proved to be effective: it consisted of getting international 
conventions to guarantee the equality of the sexes by exercising pressure on 
the national representatives at the UN and then utilizing these texts to lobby 
for change at the national level.!!5 By the end of World War II, the women’s 
and feminist organizations seemed to be acting in concert. Coordination, 
however, was strained by the Cold War and by the increasingly important 
place given by the UN to NGOs, which prompted competition among the 
women’s groups.!!® By the end of the 1940s, the ICW, the IAWSEC, and 
the newly founded (in 1945) Women’s International Democratic Federa- 
tion (WIDF) enjoyed a consultative status of B-category in the Social and 
Economic Council (ECOSOC), which allowed them to observe the sessions 
of the CSW, to consult its documents, and to enjoy the right to speak—with 
the approval of the Commission. 

The CSW would dictate the agenda of preparatory works for the differ- 
ent international conventions that were intended to transform the principles 
of equality mentioned in the Charter of the UN and in the Declaration of 
Human Rights. In its report of May 1946, the CSW set its priorities: to first 
address the question of political and civil rights for women and only then 
rights related to their social and economic status and access to education. 
The Commission also proposed a way to proceed which remains applicable 
to this day: to launch massive surveys via national governments, to supple- 
ment these findings via the NGOs and special experts, and to provide a 
summary that can be used as a basis for elaborating proposals to submit 
to the ECOSOC.!!” The stamp of the leading European women—Begtrup, 
Bernadino, and Lefaucheux—was evident: these women would impose the 
conclusions reached by the feminists through the surveys on the status of 
women that had been collected by the end of the 1930s. 


Survey on the Legal Status of Women in Public Law 


As early as 1947, another survey was undertaken to examine the status 
of women in public law, including political rights, tax law, access to the 
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civil service, education, employment, and married women’s nationality, 
In May 1950, the CSW supplemented it with an analysis of the status of 
women in private law, which mainly dealt with married women’s rights 
in family law in the terms of contracts and the management of wealth.!!8 
In the spring of 1952, the UN’s Convention on the Political Rights of 
Women, which included voting rights and eligibility as well as access to 
all jobs in the public service, was submitted for ratification by the member 
states. On January 29, 1957, the UN General Assembly finally approved 
the Convention on the Nationality of Married Women, which stipulated 
that neither marriage nor its dissolution, nor the change of nationality of 
the husband during marriage, could ipso facto change the nationality of 
his wife. Thus did more than half a century of feminist labor finally arrive 
at a happy ending, giving birth to Article 15 of the Universal Declaration 
of Human Rights: “Everyone has the right to a nationality. No one shall 
be arbitrarily deprived of his nationality nor denied the right to change 
his nationality.” This Convention addressed a highly sensitive issue that 
remains controversial. 

In the democratic country of Belgium, for example, leaders did not sign 
the Convention on Nationality (1957) until July 1980.!!? The question of 
nationality emerged with renewed urgency after the Second World War dur- 
ing debates on the expansion of women’s suffrage. A foreign woman who 
became Belgian by marriage was excluded from eligibility for the House and 
Senate (a right granted to women since 1921). This exclusion, not contained 
in any formal text, derived from the law of 1922, which equated Belgian 
nationality obtained through marriage to that of ordinary naturalization. 
This decision was confirmed in 1949,!20 

The Council of State limited the rights of women who became Belgian by 
marriage to local elections and excluded them from legislative elections. !7! 
This controversial decision was closely linked to a delicate situation after 
the war: the return of Belgian men from Germany accompanied by wives 
or concubines was frequently labeled as “matrimonial collaboration” and 
a denial of patriotism.!?* The purpose was to prevent the “new Belgians” 
from exercising the same political rights as native-born Belgians (les femmes 
belges de souche).'?3 By contrast, a marriage of a Belgian with a German 
or an Austrian on Belgian territory during the war was nullified and the 
women were expelled. After the expulsion of their mother, the “enemy chil- 
dren” (Belgian from their father) were placed in homes governed by the 
Ministry of Justice, situated on the Avenue de la Chasse in Brussels. The law 
of December 31, 1951 brought further modifications governing the dura- 
tion to acquire Belgian nationality, and the nationality of women remained 
tied to that of their husbands.!*4 Problems continue to plague marriages 
between Belgians and immigrants, sometimes resulting in the loss of nation- 
ality. These current imbroglios are seemingly born from the historic linkage 
of rights to gender, justifying the decades of feminist struggle to establish 
equality under international law! 
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The Long Road to Obtaining Legal Rights for Wives in 
Family Law 


Not long after the discussions that led to the Convention on Women’s 
Political Rights (1952) and the Convention on the Nationality of the Mar- 
ried Woman (1957), most European women (with the notable exception 
of Swiss women) acquired equality in political rights and more egalitarian 
measures in terms of nationality (even if the question remained sensitive in 
the case of armed conflicts or regarding the nationality of children born of 
parents with different nationalities). But in the majority of Western, Central, 
and Southern European states, “the disadvantaged legal status of women in 
marriage remained high on the list of problems.” !25 

Even though Article 16 of the Declaration of Human Rights (1948) 
stated that men and women of marriageable age “have the right to marry 
and found a family. They are entitled to equal rights as to marriage, dur- 
ing marriage and at its dissolution,” few countries had acted to guarantee 
the legal capacity of married women, with the prominent exceptions of the 
Scandinavian and Anglo-Saxon countries. In many states, a married woman 
could neither work nor manage her own wages independently; she still had 
no control over her own assets and could not inherit without the agreement 
of her husband. Often, she could not even wield parental authority over her 
own children and was obliged to follow her husband wherever he deemed 
necessary. !26 

The complexity of this situation certainly explains the resistance to 
reform and the difficulty of arriving at an international agreement before 
the end of the 1960s. In the early 1950s, members of the CSW “agreed that 
they should bring out a resolution dealing with the subject of the equality 
of husband and wife in all the relationships of marriage;” indeed, its “final 
resolution (E/CN 6/L.96) declared that the commission believes that the 
authority, prerogatives and responsibilities of marriage should be shared 
by husband and wife.” !2” As early as 1952, however, the Belgian feminist 
Fernande Baetens warned the board of the ICW that work would necessar- 
ily slow down because the question of women’s civil rights implicated the 
family, and “we are far from being united in our views, necessary for speedy 
coordination.” !28 

It took the feminist members of the Commission, such as Belgian attorney 
and Senator Georgette Ciselet, considerable time to make concrete progress 
in this area. They did manage to obtain resolutions from the ECOSOC. 
On July 23, 1953, this body recommended to member states to take all 
necessary measures to ensure the equality of rights and obligations between 
husband and wife and to ensure for the wife her full legal capacity (Resolu- 
tion 504 D [XVI]). A second resolution, dated July 12, 1954, encouraged 
States to review their legislation on matrimonial regimes and adapt them 
to the principle of equality of rights between spouses (Resolution 547.1 
[XVIII]), and a third targeted the right of women to take a job without the 
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authorization of their husbands. In the following year, on August 3, 1955, 
two new resolutions supplemented these, recommending the free choice 
of place of residence for women, single or married (Resolutions 587 D III 
[XX]) and the equality of rights and obligations of parents toward their 
children (Resolutions 587 D II [XX]), and were advocated in the speech of 
the ICW made before the CSW on February 8, 1955.29 

Paralleling this, other UN agencies were also examining the rights of 
married women. In 1959, UNESCO mandated the International Institute 
of Differing Civilizations (INCIDI): this Institute was founded in Brussels 
in 1894, with the former name Institut Colonial International, to prepare 
a report about “the status of woman in Muslim legislation and in the ones 
of Western countries” (le statut de la femme dans la legislation musulmane 
et dans celles des pays occidentaux) that called on the expertise of the ICW. 
The main points, as before, were marital power and parental authority, the 
free choice of place of residence, the right for married women to get a job, 
the management of the wives’ estate and the common estate, the right to sue 
and to be sued, and the limitation of marital authority. !3° 

International pressure played a role in breaking the gridlock on these 
questions in some countries. For example, in Belgium in 1957, Ciselet, dur- 
ing discussions in the Belgian Senate about a proposal to abolish marital 
power, underscored the necessity of respecting international obligations and 
pointed to the disastrous image of Belgium, which appeared as a “backward 
country” compared to the United Kingdom, the countries of the Soviet bloc, 
Scandinavia, and the Netherlands since the law of June 14, 1956.13! 

The inequalities in laws concerning married women were still well- 
entrenched in many countries despite the repeated interventions of the ICW 
and the other NGOs that held consultative status in the CSW, as well as 
the organization of academic circles, such as the one in Bucharest in 1961 
regarding women and the family and the one regarding the multiplication 
of reports in the 1960s.!32 International conventions were inadequate, with 
the exception of the Convention on Consent to Marriage, Minimum Age for 
Marriage, and Registrations of Marriages (1962).!33 This lack of progress 
resulted, in large measure, from the legal intricacies as well as “from the 
habits and customs to which each country holds to as much as the family 
framework, the expression of the personality of its citizens.” !34 

By the mid-1960s, the discussions concerning a proposed Declaration 
on the Elimination of Discrimination Against Women provided opportuni- 
ties for international feminist organizations to remind audiences that dis- 
crimination still existed in marriage law and to insist upon solutions.!° 
The authors of this new draft convention, conceived as a synthesis of inter- 
national texts on equality between men and women, intended to make a 
declaration of principle, affirming that the rights of women form an indi- 
visible entity, which needs to be approached as a whole. Its adoption by 
the General Assembly on November 7, 1967 brought an end to decades of 
feminist struggle in favor of an Equal Rights Treaty, so dear to Alice Paul. 
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Article 5 reaffirmed that women must enjoy the same rights as men in terms 
of acquiring, changing, and conserving nationality, and Article 6 asked that 
all appropriate measures be taken, in particular the following: “legislative 
measures to ensure for married woman, the equality of rights with men in 
the field of civil rights” and “the principle of equality in the conditions of 
the husband and the wife.” !3° It took another twenty years for this declara- 
tion, which breathed new dynamism into national feminist organizations, to 
become the Convention on the Elimination of All Forms of Discrimination 
against Women (CEDAW) in 1979, in which Article 9 dealt with nationality 
and Article 16 with all other questions relative to marriage. !37 


Conclusion 


Equality within the family has taken much longer to achieve than political 
equality. Inequality within a marriage seems, in the majority of the world’s 
societies, to be seen as a guarantee of family order, which in turn is supposed 
to guarantee social order. The principle of “unity of the family,” which lay 
at the foundation of the French Civil Code of 1804, remained for a very long 
time the principal argument against the duality of nationality within the lives 
of the married couple. From this point of view, the creation of the Com- 
mission on the Status of Women, together with Article 6 of the Universal 
Declaration of Human Rights, which underlines that men and women “have 
equal rights in marriage,” represents an indisputable success from a feminist 
perspective. Women conversant with the law and formally trained in the law 
played a major role in bringing the campaign for women’s rights to fruition. 
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14 “Who Belongs” or the Question 
of Women’s Citizenship in 
Switzerland Since 1798 


Regina Wecker 


In 2014, twenty-four percent of the inhabitants actually living in Switzer- 
land were foreigners without Swiss citizenship.! This rather high percentage 
of non-citizens is due to migration because of the attractiveness of the Swiss 
labor market and living conditions, as well as the Swiss Law on Naturaliza- 
tion, which requires a minimum of twelve years of residence but does not 
automatically convey a right to naturalization. Since 1990, the percentage 
of non-citizens has continuously increased. The fear that this increased level 
of immigration might continue, especially given that Switzerland joined the 
bilateral Agreement on the Free Movement of Persons with the EU in 2000, 
has led to some rather heated political discussions and the acceptance of a 
popular initiative which intends to limit immigration.* Parallel to the discus- 
sion on immigration and the rights and status of immigrants, the discussion 
on citizenship and naturalization has intensified. 

Generally speaking, the concept of a citizen has a dual dimension: the 
civil rights and duties (including the political rights) of a person and the 
status of nationality as a native or naturalized member of a state or nation. 
However, the concept of Biirgerrecht, which is most often used as the Ger- 
man language equivalent of citizenship in Switzerland, includes a third 
dimension: the municipal part of citizenship; that is, membership in or affili- 
ation with a municipality, on which Swiss citizenship is based.? This third 
dimension lies at the core of Swiss citizenship, and it is one of its problems 
at the same time, as will be shown later. In the current political debates on 
nationalization, law, and citizenship, the status of a citizen is assumed to 
be permanent and fixed. In particular, cultural uniformity and equality are 
often considered the basis of citizenship; conformity to cultural norms and 
integration are asked of those who wish to become citizens. — 

Any challenge to these principles is alleged to threaten the identity of 
the nation. The history of citizenship in Switzerland from 1798 to the pres- 
ent day shows not only how much naturalization laws have changed, but 
also how inconsistent the meaning of citizenship has been. This holds true 
for men and women, but more accurately reflects women’s inferior legal 
position:* women were called “citizens” (Biirgerinnen) but nonetheless 
denied the political rights that had been part of men’s citizenship since 1848, 
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even though the constitution spoke of “universal suffrage” and the “equal- 
ity of all citizens.” Swiss citizenship was “permanent” according to the letter 
of the law,* but women could lose it. Additionally, women’s municipal citi- 
zenship, allegedly transferred from generation to generation and considered 
to be the basis of Swiss citizenship, was transferred by the spear side only, 
meaning a woman could not transfer her national or municipal citizenship to 
her husband or her children. By contrast, a man automatically “naturalized” 
his foreign spouse at marriage and transferred his citizenship to his children. 
Only an unmarried mother transferred her citizenship to her children.® 

My contribution will, on the one hand, deal with the consequences of 
those discriminatory legal provisions and customary rights for women’s 
everyday life; it will also address the influence these factors had on their fam- 
ily situation, marriage, and their opportunities and expectations in life. In 
addition, I shall analyze the meaning of women’s “incomplete” and “depen- 
dent” citizenship in terms of the consequences for both citizenship and the 
inclusion of women in the nation. The longtime denial of political rights and 
citizenship to women was not unique to Switzerland, but the duration of 
this exclusion was considerably longer than in the rest of Europe. Therefore, 
I shall enquire as to the reason why this exclusion lasted for such a long time 
and how the connections, amalgamations, intersections, and disjunctions of 
the different dimensions of citizenship developed over time. 


Swiss Citizenship Today 


Swiss citizenship is a complicated matter because it consists of three parts: 
municipal, cantonal, and federal citizenship, and because there are large 
differences in the form of organization, responsibilities, and the process of 
naturalization among the 2000 municipalities and twenty-six cantons of 
Switzerland. Every Swiss citizen is, first of all, a citizen of a Swiss municipal- 
ity.’ The municipal citizenship, which he or she usually inherits from his or 
her father or, if the parents are not married, from the mother, is part of a per- 
son’s identity. It is stated in the Swiss passport where, in other countries, the 
place of birth is indicated. At the beginning and, to a more limited extent, 
continuing until the middle of the nineteenth century, political or economic 
privileges such as the right to run for office or to own property and social 
security provisions were contingent on municipal and cantonal citizenship. 
But this is no longer the case.® Only a few municipalities still convey minor 
privileges.? Very often today, people do not even have a personal connection 
with “their municipality of origin,” as it is transmitted from generation to 
generation without them ever having lived there. !° 

In the majority of the cantons there are two municipal organizations: the 
municipal corporation, the Buirgergemeinde, and the political municipality,!! 
Einwohnergemeinde. The political municipality or the organization of Swiss 
residents is responsible for all political decisions in the municipality, such as 
local taxes, buildings, primary schooling, etc. Here, decisions are taken by 
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all Swiss citizens living in the municipality at a meeting or by their elected 
representatives.!* The second is the municipal corporation (Burgergemeinde), 
which includes all persons who are citizens of the corporation—whether living 
there or not—usually by inheriting the respective citizenship. The Birgerge- 
meinde often holds property in the village and provides social and cultural ser- 
vices. For Swiss citizens’ municipal citizenship, “the place of origin” has lost 
much of the legal importance it used to have, but decisions on naturalizations 
are usually made either by the corporative municipality (Birgergemeinde), or 
by the political municipality (Einwohnergemeinde). In both cases, the new 
citizen becomes a citizen of the corporative municipality. 3 

The system of the two forms of municipalities was essentially shaped 
the way it now exists after the founding of the Federal Republic of Swit- 
zerland in 1848,'* when political rights were no longer reserved to mem- 
bers of the corporate municipalities but granted to all male residents. The 
political organizations incorporated the rights (and duties) of the corporal 
municipalities step by step,!> but the Biirgergemeinde kept the right to con- 
fer citizenship. 

Before 1988 a woman used to acquire her husband’s municipal citizen- 
ship at marriage and lost her original municipal citizenship, which means 
that her citizenship used to be a “contingent belonging.” !® Since the change 
in the marriage law in 1988, a woman could keep her former municipal citi- 
zenship at marriage but got her husband’s in addition to it, while children 
got their father’s municipal citizenship. This has once again changed quite 
recently: since 2013, marriage no longer has any influence on the municipal 
citizenship of a woman. She keeps her inherited citizenship.!? Thanks to 
those recent changes, the municipal citizenship rights of men and women 
have become equal, with respect to the law.}8 But as I will show later, equal- 
ity is a difficult concept to apply, especially when tradition, living conditions, 
gender-based notions, and power relations preserve substantive differences 
between men and women. 

Municipal citizenship, without which the acquisition of Swiss citizenship 
is not possible, is important in the case of naturalization. Federal and can- 
tonal authorities are responsible for compliance with the constitutional and 
legal prerequisites of naturalization, but the municipality or the canton can 
deny naturalization. The law requires twelve years of residence, integration 
into the Swiss way of life, familiarity with Swiss customs and institutions, 
compliance with Swiss law, and knowledge of at least one of the official 
languages of the country.!% 

With respect to naturalization, applicants depend on the goodwill and 
benevolence of their neighbors, especially in smaller municipalities. In gen- 
eral, it is easier for citizens of the “old” EU countries to become Swiss than, 
for example, Turkish citizens or members of the Balkan countries, because 
those EU citizens are considered to be better integrated, having a Christian 
background and being more familiar with customs and institutions, and 
because those who make the decision consider their way of life and religious 
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orientation more easily compatible with that of new citizens.*° There is no 
general right to naturalization and the municipality or in some cases the can- 
ton has the final say. The Federal Court decided only in 2004 that a refusal 
of naturalization had to be substantiated.2! Only the so-called “facilitated 
naturalization,” that is, the naturalization of the foreign spouses of Swiss 
nationals (after three years of marriage and five years of residence) remains 
the sole responsibility of the Federation, leaving solely a right of appeal to 
the respective municipality and canton. 


Citizenship from the “Helvetic Republic” (1798-1803) 
to the Mid-Nineteenth Century 


The history of the modern Swiss state begins in 1798. The old Swiss Confed- 
eration had remained neutral during the war against revolutionary France 
but was occupied in 1798 by French troops, who were welcomed by some 
as liberators from patrician rule but fought and detested by others as for- 
eign invaders. Between 1798 and 1803, the so-called “Helvetic Republic” 
was installed as a centralized Swiss state. It was then that a joint constitu- 
tion was drafted which abolished differences between the cantons and pro- 
claimed equality and universal political rights for Swiss citizens regardless 
of their former status. There were, however, two exceptions from this “uni- 
versality”: Jewish inhabitants were not accepted as citizens, and women’s 
citizenship did not convey any political rights. While Jewish citizenship had 
been discussed upon the request of the Federal Council (the parliament) and 
was rejected after three days of controversial debates in August 1798, there 
is no information that women’s exclusion from political rights was even 
mentioned.”? Thus, for women, the salutation of “Liberty and Equality” 
(formed after the French “Liberty, Equality, and Fraternity”) remained— 
as in France—a mere formula.?3 There was, however, some progress with 
respect to citizenship: loss of citizenship because of interdenominational 
marriages, or poverty, common in the ancien régime, was banned. As munic- 
ipalities seem to have disregarded this ban, and continued to collect fees, 
petitions were filed asking for freedom of marriage for citizens of different 
municipalities and for foreigners.** But those petitions were never discussed 
in the Federal Council.”> A new civil law, which might have forced munici- 
palities to accept the change, was not completed. Swiss women received 
their husband’s municipal citizenship and kept it after his death and after a 
divorce,?° but bi-national marriages did not seem to have had an influence 
on nationality. Besides, at that time, naturalization of foreigners required a 
residence of a twenty-year duration.2” 

After the short intermezzo of the “Helvetic Republic” (1798-1803) and 
following the Congress of Vienna in 1815, the old regime was restored, 
people lost their political rights, and citizenship was once again solely a 
matter of the sovereign cantons. Cantons and municipalities handled those 
rights differently and naturalization was often a question of the respective 
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religious affiliations: Catholics were more easily accepted in Catholic can- 
tons and Protestants in cantons where their denomination prevailed. 

Naturalization was again not only a matter concerning foreign nationals; 
here the complex form of two different municipal organizations, the politi- 
cal municipality of all Swiss residents and the municipality as place of origin 
(Biirgergemeinde), were important. If they were citizens of a municipality 
other than their place of residence, Swiss nationals had to apply for the 
citizenship of that municipality and pay a considerable sum if they wanted 
to have the same economic and residential rights as the locals. Some lib- 
eral cantons tried to change this in the 1830s, but were not backed by the 
municipalities, which wanted the respective revenues. 

On the other hand, the authorities of the municipality of origin had to 
express their consent to a marriage, especially if one of their citizens married 
a woman who was a citizen of a different municipality. The authorities of 
the municipality could interdict “poor” marriages and a marriage “with a 
bride from outside.” They did so if they feared that the couple would not be 
able to support a family. Those decisions show an intersection of cantonal 
matrimonial laws, municipal citizenship rights, the common understanding 
that marriage had to be based on property, and the fact that women’s citi- 
zenship could be called a “secondary citizenship””® since it was conveyed by 
their husbands upon marriage.?? 

The conflict was often enough not only between the husband’s commu- 
nity and the future couple but also between the authorities of the different 
municipalities and cantons, as one can see in the following case: when the 
Bernese municipality of Liitzelflith prohibited the marriage between Bar- 
bara Tschudin from Laufelfingen in the Canton of Basel-Country and their 
citizen Johannes Pfister, a farm hand, who was citizen of Liitzelflih but had 
lived for years in the Canton of Basel-Country, the authorities of the Canton 
of Basel-Country intervened in favor of the couple. They were, however, 
told by the Bernese cantonal authorities that their law? backed their deci- 
sion and that the municipalities were interested in preventing “frivolous and 
unhappy marriages” (“leichtsinnige und ungliickliche Ehen”). Therefore, 
Barbara and Johannes could not marry.?! 

Since the middle of the nineteenth century, children would get the father’s 
citizenship after marriage; only illegitimate children would get their moth- 
er’s. Prohibitions to marry—such as in the case of Barbara and Johannes— 
aimed at reducing the number of “poor marriages” and children. Besides, by 
prohibiting a marriage—especially if the future wife was already pregnant— 
“the problem” remained that of the mother’s municipality, for municipali- 
ties were obliged to care for their poor. This could cause severe problems 
for a couple. An illegitimate child—especially if it was not the first one— 
could well be a reason for imprisonment or a “foreign”?? mother’s expul- 
sion from a municipality if a couple lived in the father’s municipality, or the 
expulsion of the father if they lived in the mother’s municipality. This pro- 
cedure by the municipal authorities could severely damage the reputation 
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and economic opportunities of an unmarried mother, as illegitimacy was 
a social stigma for mother and child. They would thereupon have severe 
problems in establishing an existence elsewhere. The anger of the govern- 
ment of the Canton of Basel-Country in the case of Barbara and Johannes 
had two causes: firstly, they would have to deal with the problem in case 
their citizen Barbara Tschudin should have children “out of wedlock,” and 
secondly, the fact that at that time, the laws of Basel-Country did not permit 
them to prevent “poor marriages.” They saw this as a problem, because 
most of the neighboring cantons had that possibility. They were therefore 
eager to add a respective provision to their poor law, which they finally did 
in 1859.°> As it was always the right of the man’s municipality to grant or 
deny a marriage license, this legal device increasingly caused suffering and 
sorrow when mobility rates rose as a result of industrialization. But it was a 
powerful obstacle intended to hinder women from entering into a relation- 
ship with “foreign” men and vice versa. 

Marriage licenses were common not only in Swiss municipalities but also 
in southern Germany around the middle of the nineteenth century.34 Mar- 
riages of bi-national couples were not actually handled differently, but they 
were even more complicated because of the different national laws and the 
distance to the place of residence, as research on marriage and illegitimacy 
in the Canton of Zurich shows.5 The case of a German “bridegroom,” a 
tanner from Wurttemberg, and the “bride,” a servant from Wetzikon in the 
Canton of Zurich, may serve to illustrate this. The “bridegroom’s” German 
municipality, Reutlingen, denied them a marriage license unless the “bride” 
provided an exorbitant sum, quite prohibitive in fact, given her financial 
situation. Thus, the municipality hindered such a marriage and avoided any 
responsibility for the children of such a union. The same had happened 
in Zurich in 1810 in a reverse case, when the marriage of a “bride” from 
Baden (Germany) and a “bridegroom” from H6ngg in the Canton of Zurich 
was prevented because he could not raise the sum required for the natural- 
ization of his “foreign” bride. Hongg even prohibited any contact between 
them until the sum was procured.°6 

Often enough, such a verdict heralded the end of a relationship. But in 
case it was continued, it ended more often than not with those concerned 
either being thrown into prison or “exiled”—that is, they were separated 
and sent back to their respective municipalities. Living together and sexual 
contact between an unmarried couple was illegal and liable to prosecution 
according to the order of the marriage court (Ehegerichtsordnung). 

If the marriage license was granted, the bride then lost her former citi- 
zen’s rights and was now considered a citizen of her husband’s municipality. 
An 1808 decision of the Tagsatzung, the Diet of the Old Swiss Confederacy, 
was taken as legal basis for this. Though her loss of citizenship was not 
mentioned in that decision, federal authorities argued that it was the logical 
consequence.*” In situations of need (sickness, old age, death of the hus- 
band), the wife had to rely on her husband’s municipality for support, no 
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matter where she lived. The municipality, however, was not obliged to sup- 
port her at her place of residence but could request her to “return” to “her” 
municipality, a place she might not even know. 

The link between marriage and citizenship was therefore a most wel- 
come opportunity to control citizenship as well as the status of a citizen, the 
social order as well as the physical belonging and access to the privileges of 
a municipality. And it was proven again and again that women’s ties, be it 
to the nation or the municipality, were weak ties, and that their citizenship 
amounted to only a contingent belonging. 


The Federal Constitution of 1848 and Citizenship 


The history of the Swiss federal state or Swiss Confederation began in 
1848 when, after a successful revolution and a short military conflict 
between the cantons, the federal state was founded.38 The new constitu- 
tion guaranteed Swiss citizens a range of civic liberties: the right to reside 
wherever one wanted, equality before the law, and universal male suffrage. 
Although according to the letter of the law, Swiss citizenship conveyed 
political rights “on every citizen;” this did not hold true for women. For 
them, political rights were not an integral part of citizenship. In the 1830s, 
women’s political equality had been discussed—hesitantly but without 
concrete results—and the issue was only taken up again in the 1860s when 
women in the Canton of Zurich sought political participation and those 
in the Canton of Basel-Country asked for access to better schooling and 
property rights during the revision of the cantonal constitutions—but 
without success.?? The new federal constitution did not explicitly exclude 
women from political rights; they were, once again, simply not mentioned. 
Thus “equality,” the most important device of the new constitution and, 
at the same time, a mythical and important element of social bonding in 
Switzerland, did not include women. They were citizens but they were not 
equal, and thus not visibly included in the invention and construction of 
Swiss national identity. While before 1848 political rights were not auto- 
matically conferred on all male citizens and political rights differed quite 
considerably among the various cantons, after 1848, the division now fol- 
lowed the sex line. 
The rules of naturalization differed according to sex. The new consti- 
tution declared Swiss citizenship as unalienable. But women continued to 
lose their municipal and cantonal citizenship if they married a man from 
another municipality and/or canton, and even their national citizenship if 
they married a foreigner; for example, a woman became Italian or German, 
according to her husband’s nationality. The law in most cantons declared 
that a woman had to accept her husband’s municipal and national citizen- 
ship. This could cause a severe problem insofar as if after the death of her 
husband or in case of sickness she could no longer support herself or their 
children and became dependent on social welfare, she could be sent back 
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to “her home country.” The fact that a woman forfeited her citizenship by 
marriage and became a foreigner was still not sanctioned by law. It contin- 
ued to be strictly a customary practice, a practice by which an important 
principle of the modern Swiss state was violated: the principle that there is 
no involuntary loss of nationality. 

On the other hand, a Swiss man conveyed his citizenship—municipal, 
cantonal, as well as national—by marriage to his wife. The problems created 
by this legal situation on the national level were not different from those on 
the municipal level mentioned above, but due to the fact that mobility had 
increased, cases and difficulties snowballed. 

In a period when national states were increasingly demarcating their ter- 
ritories and establishing borders, and took on a growing importance sur- 
rounding the construct of “national identity,” women’s relationship to the 
state became somewhat fragile. By the sheer possibility that they might lose 
their nationality, persons of the female gender became “temporary” citizens. 

The procedure of naturalization was left to the cantons and municipali- 
ties and, especially after the unsuccessful revolution of 1848 in Germany 
and Austria, liberal cantons granted asylum to many refugees, along with 
their wives and children, and provided shelter by granting them munici- 
pal citizenship and, consequently, Swiss nationality. Although this caused 
considerable internal trouble between liberal and conservative cantons and 
diplomatic conflicts with the German states, the Swiss Confederation had 
no say in the matter.*? 


From the Revision of the Federal Constitution in 1874 to 1917 


The revision of the Federal Constitution in 1874 changed the situation gov- 
erning the conferral of rights. The constitution granted the federal authori- 
ties the right to determine conditions for the naturalization procedure: the 
approval of the federal authorities; two years of residence; and, as a result 
of the diplomatic conflicts of 1848, the guarantee that the applicants’ nat- 
uralization would not prove detrimental to the Swiss state.*! The revised 
constitution established a right to marriage and abolished the right of the 
municipalities to interfere. Municipal authorities deeply regretted this change. 

Men conferred their citizenship on their wives.42 The fact that a Swiss 
woman could not only not confer her citizenship on her husband but con- 
tinued to lose her municipal citizenship upon her marriage to a citizen of a 
different municipality, and her Swiss nationality upon her marriage to a for- 
eigner, did not cause any political discussions. The Swiss Civil Code (ZGB) 
of 1907, the first national codification of private law, simply stated that the 
wife obtained her husband’s citizenship and thus resumed the Tagsatzung 
decision of 1808 and transferred it into a modern legal codex.*3 There was 
still no legal device stating that she would lose her former citizenship, nei- 
ther with respect to her municipal citizenship nor her nationality, though 
this was continuously practiced until 1952.44 
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Between 1850 and 1910, the percentage of foreign residents in Switzer- 
land had risen from three percent to 14.7 percent. In border cities such 
as Basel and Geneva, almost forty percent of the inhabitants were foreign 
nationals.*> Industrialization and the growing opportunities on the Swiss 
labor market had encouraged immigration, mostly from Germany, France, 
and Italy. Switzerland was changing from a country of emigration to a coun- 
try of immigration in the 1890s. As a result, bi-national marriages increased 
and so did naturalization or women’s loss of citizenship by marriage. The 
municipalities now supported foreign workers when they needed assistance 
due to labor shortage, sickness, or old age, but officials tried to get the 
expenditure back from their native country. In the case of Italian nationals, 
there was no reasonable chance of reimbursement; the Basel Social Services 
decided in 1905 to no longer support Italians and forced them to leave the 
country. The reason was a mixture of suspicion against Italians, who had 
worked in road construction in Basel and were often out of work because 
of the seasonal character of that employment, and a feeling of the Italian 
“national character” being “dangerous,” characterized by “seeking con- 
flicts” and “being untidy and demanding.”** In addition, people generally 
suspected them of having obtained financial support by fraud. 

This interference of the construction of a national identity and of munici- 
pal structures, combined with the general suspicion against women who had 
married a foreigner, had severe consequences for women who had become 
Italian by marriage.*” Forced repatriation was a cruel fate for workers who 
had left Italy maybe decades earlier. For a woman such as Elise Panozzo, née 
Schmidt, a widow, it was a country she did not know nor had any connec- 
tion to; as she said in 1908, “Italy is a place where I have never been, do not 
know anybody and where I cannot understand the language.” 

The survival of municipal citizenship is a particular feature of the Swiss 
political system and the Swiss system of social security; the loss of the ances- 
tral national citizenship due to marriage is not.*? Germany, Great Britain, 
and the United States had similar legal provisions. A comparison between 
the European and the U.S. system? is helpful, as in an immigrant society 
such as the United States the impact of citizenship and naturalization on 
the forming and construction of the populace becomes especially visible.*’ 
In the United States, citizenship was automatically obtained by birth (jus 
soli). A female American citizen lost her citizenship upon her marriage to 
a non-citizen until the 1920s, when citizenship status became increasingly 
conceptualized as being independent of marriage except in the case of Asian 
immigrants, who were considered “non-eligible” for American citizenship. 
Women who married men of Asian descent lost their American citizen- 
ship in case of an extended absence from the States. They also lost their 
right to a facilitated re-naturalization because of the provisions prohibiting 
immigration from Asia and the fact that re-naturalization was only pos- 
sible after a return to the country. Racist immigration laws remained a bar- 
rier, even though after the proclamation of the “Equal Nationality Bill” >? in 
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1934 marriage lost its influence on citizenship and foreign male and female 
spouses henceforth faced equal conditions with respect to naturalization. 

The high percentage of foreign nationals in Switzerland was not only due 
to immigration, but also to a reluctance to go after citizenship status, which 
was a pretty expensive undertaking. At the end of the nineteenth and the 
beginning of the twentieth centuries, this was seen as a problem because—as 
a statistician®* put it—it had created a large group of people with no direct 
“ties and connections” to a state. They had, in his opinion, lost any con- 
nection to their home country and had not developed close bonds to the 
place they lived in and—very important in Switzerland—they had no politi- 
cal rights. Politicians and municipal authorities of towns and municipalities 
such as Basel, Zurich, and Geneva, locations with a high proportion of 
foreign nationals, tried to make naturalization more attractive by reduc- 
ing fees and encouraging those who had lived there for some time or were 
even born there to apply for citizenship. This shows that in the question of 
citizenship, multilingual Switzerland was not divided along the language 
border.*> Although the French-speaking part, la Romandie, the Romandy, 
is now often considered to be more liberal and sensitive regarding gender 
equality and the political rights of foreigners,*° this did not generally apply 
to citizenship and naturalization law for the nineteenth and the first half of 
the twentieth century. Around 1900, economic factors and the number of 
foreign residents was more important than the difference between German 
and French-speaking cantons and aroused discussions in the parliaments in 
French-speaking Geneva as well as in German-speaking Basel and Zurich. 
This led politicians of those cities (or cantons) to campaign for more liberal 
naturalization laws on the federal level. However, their proposal to intro- 
duce ius soli—a facilitated naturalization of those born in Switzerland— 
was rejected by a vast majority of the cantons. Among those cantons were 
the French-speaking, while German-speaking cantons (Basel-City, Zurich, 
St. Galle, Thurgau) and the Italian-speaking Ticino would have agreed to 
these concepts. A compromise was finally accepted in 1903 when the new 
Federal Law on Citizenship entitled the cantons to enact laws allowing chil- 
dren born in Switzerland to become Swiss, if the mother [sic] was Swiss 
before her marriage with a foreigner or if the parents had lived in Swit- 
zerland at least five years before the birth of the child. This would even be 
applicable without the consent of the federal authorities.5” However, none 
of the cantons took advantage of this possibility later on because the politi- 
cal climate changed quickly. 

Around 1900, naturalization was seen as a perfect means of integration. 
The invitation to naturalize always aimed at winning male inhabitants as 
new citizens, although immigration was by no means confined to men. Many 
of the numerous servants in towns close to the borders came from adja- 
cent Germany.°® When Basel offered inhabitants living there for twenty-five 
plus years the opportunity to naturalize gratuitously in 1902, they explic- 
itly did not send this invitation to women, because—as the Béirgerrat, the 
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parliament of the Biirgergemeinde argued—women would not strengthen 
the municipality because they were not enfranchised and they did not con- 
stitute a potential military danger as they would not be called to arms by 
their native country.>? 

At the same time that politicians tried to reduce the percentage of foreign 
nationals by naturalization, a new concept arose, that of Uberfremdung— 
literally alienation, a typically Swiss word, best translated by an analogue 
such as “domination by foreign influence” or simply “too many foreigners.” 
The problem for those who adhered to that concept was not that the large 
percentage of foreigners was a problem because they were deprived of social 
and political rights, but that they were a danger to the Schweizer Eigenart, 
the “Swiss character” or nature. Naturalization was not seen as a means 
to integration but was to follow integration, and a complete acceptance of 
Swiss habits and culture was to be the very prerequisite of naturalization.©° 
Although the definition of Schweizer Eigenart remained completely vague, 
it became part of the Law on Naturalization from the 1920s onwards.°! 

With the beginning of World War I, the percentage of foreign nation- 
als dropped quite rapidly. Men were called “to arms” and their wives and 
children followed them, among them a considerable number of Swiss-born 
women who had become German, French, or Italian by marriage. Swiss 
women, who had lost their nationality by marriage but nevertheless tried 
to stay in Switzerland and be supported by their families, were probably 
ostracized in more than one way: as a woman who had married a for- 
eigner and as a foreign national, as a member of “her” country who did 
not go “home,” and as a wife who did not follow her husband. In general 
the number of naturalizations, which was not possible without becoming 
citizen of a community and a canton, increased during the war. Men who 
tried to naturalize themselves in order to escape military service were often 
not accepted. The government of the Canton of Basel-City suspended natu- 
ralization at the beginning of the war and when they re-started the process 
again the government explicitly prohibited naturalization of men who had 
received a draft notice, even if they had lived in Basel with their family for 
a long time, and taking the large number of foreigners in the canton and 
of bi-national marriages into consideration, formerly Swiss women must 
have often been affected. Independent naturalizations of women—that is, 
not as wives or daughters—were rare, though the number rose at the begin- 
ning of the war when women tried to stay in Switzerland. They were very 
often backed by their employers, who did not want to lose their servants 
or workers. ®2 

The need to address the loss of nationality through marriage was realized 
by the Schweizerischer Verband fiir Frauenstimmrecht (SVF, Swiss Asso- 
ciation for the Women’s Vote)® in 1915 when the fate of formerly Swiss 
women, who had lived abroad outside the home country of their husbands, 
was brought to their attention. While their husbands—if they were con- 
sidered enemy aliens—were detained in internment camps, their wives and 
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children were not allowed to return to Switzerland but were “deported” to 
their so called “home countries.” But the member-sections of the SVF were 
afraid of tackling that question, because it had nothing to do with the vote 
and the Association only decided in 1917 to deal with questions outside 
the scope of the vote.** They then proposed a kind of special protection for 
formerly Swiss nationals and shortly later dual nationality—proposals that 
drew no response from Swiss political authorities.®° 


1917-1945: Fear of Uberfremdung—Despite 
the Reduction of Foreign Residents 


Although the percentage of foreign nationals had dropped, naturalization 
laws were paradoxically tightened and, in 1920, the minimum time of res- 
idence before application was raised from two years to six years.6® This 
clearly shows that from that time forward naturalization was understood 
to be the final consequence of a process of integration and assimilation.®” 

The Swiss Association for the Women’s Vote had begun to take up the 
issue of a married woman’s nationality and the question concerning the loss 
of Swiss citizenship by marriage with an “alien” again shortly after World 
War I. On the level of international women’s organizations, their proposal 
for dual nationality was rejected: the International Alliance of Women (IAW- 
SEC) favored independent nationality for women, irrespective of marriage. 
Repeated contacts of the SVF with officials of the Swiss Political Depart- 
ment were fruitless even though they could cite as a model the Swedish law, 
which specified dual nationality, without causing any problem.®® 

They decided to profit from the efforts made on an international level by 
IAWSEC to implement an independent citizenship for women. The Bund 
Schweizerischer Frauenverbande (BSE, National Council of Swiss Women), 
the umbrella organization of the Swiss women’s movement and ICW affili- 
ate, joined them and when the issue appeared on the agenda for The Hague 
Conference on Codification (1930), they again asked for an audience with a 
member of the Federal Council to present their demands and suggested send- 
ing a female lawyer to the conference.’ At a meeting with Giuseppe Motta, 
Minister of Foreign Affairs, whom they had already contacted in 1923, 
they were, however, told to present their demands in writing: they officially 
proposed “Frl. Dr. Speiser-Basel” as delegate.” Antoinette Quinche, Ruth 
Speiser (BSF), Nelly Schreiber-Favre (SVF), and Annie Leuch-Reineck (presi- 
dent of SVF) met for a second official meeting with the Head of Department 
of Justice, Heinrich Haberlin, and the male delegates appointed for the con- 
ference. Annie Leuch reported that their suggestion to send a female lawyer 
to the conference was met by a complete lack of understanding (“mit abso- 
lutem Unverstandnis”).”| Their proposal still was to grant dual nationality, 
arguing that no change of law was necessary since a married woman’s loss 
of her original citizenship was not indicated in any legislation but was only 
customary and common practice. 
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In the 1930s, a national debate on naturalization was initiated, though 
this proved to be a highly controversial affair. On the one hand, it was char- 
acterized by distancing Switzerland from Germany by a definition of the 
Swiss state (and society) as not relying on any concepts of race.’* But on the 
other hand, authoritarian forms of government were admired, the eugenic 
fear of a populace degenerating due to foreign influence pervaded the dis- 
cussion, and any increase of the Jewish population was anxiously noted.”3 

In the process of changing the naturalization law of the Canton of Basel- 
City, the director of the psychiatric clinic, John E. Staehelin, requested that 
“mental health” be made a more decisive issue in accepting or denying citi- 
zenship. In the 1938 revision of the law, this was put into practice. It became 
an argument against naturalization if a person or a person’s relatives had 
had any previous contact with a psychiatric clinic. This reference to the fam- 
ily’s case history embodied the eugenic background of the new provision.”4 
Physical and mental health was generally made a prerequisite for natural- 
ization, and even if not sanctioned by law, it was common practice in Swit- 
zerland. In Geneva, the cantonal parliament turned a respective paragraph 
down in 1924 but finally accepted it in 1934.” 

It was then that a debate on women’s citizenship became part of a more 
general debate on naturalization, Swiss identity, and foreign influence. 
One of the most important discussants of the debate on citizenship was 
Max Ruth, a lawyer and high-ranking official of the Federal Department 
of Justice and Police (EJPD). Although he declared his point of view to be 
“private,” his publications had semi-official character.” One of his main 
positions was that Switzerland—although he considered the country as 
“tibervolkert” (over-populated)—had to try and bind those inhabitants who 
were foreigners “on paper only” to Switzerland. This seemed important to 
him with respect to the welfare of the country and its “Webrhaftigkeit” 
(defensive potential). To him, the existing laws on naturalization were too 
complicated, and “a perverted nationalism””’ hindered even those who had 
been born in the country and were completely “assimilated” to become 
Swiss. This had to be changed—according to his opinion—by accepting a 
modified jus soli and forcing the municipalities to accept as Swiss citizens 
those born in the country—and, in particular, the descendants of a (for- 
merly) Swiss mother. 

On the other hand, and despite his positive notion of (formerly) Swiss 
mothers, Ruth vividly opposed any change in women’s citizenship status. 
The women’s movement in Switzerland again called attention to the severe 
problems caused by a loss of Swiss citizenship. Not only did women lose the 
possibility of social security even if they stayed in Switzerland; if they were 
civil servants they could lose their jobs, or if they lived abroad they could 
lose diplomatic protection. - 

Max Ruth condemned the idea of maintaining Swiss citizenship after 
marriage or of dual nationality as completely destroying family bonds. The 
disadvantages for women were, in his eyes, not severe enough and women 
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could “re-nationalize” if the marriage failed or if the husband died. After all, 
he said, “Marriage is destiny and fatherland is destiny—there is no remedy 
for it.” The one and only “remedy” was “to abstain from marrying a for- 
eigner.”’8 A strange conclusion, because women’s citizenship was not their 
“destiny;” it could be changed without them agreeing to it. If anything was 
“destiny” in that interpretation, it was certainly their sex. In the 1930s the 
relationship between the discussion about nationality and the deteriorating 
economic and political situation became obvious. The fear arose that dual 
nationality would not only allow a woman, married to a foreigner, to keep 
her employment, but that it also might give her husband a legitimate claim 
to stay and seek work in Switzerland.”? On the one hand, denial of dual 
nationality became a means of “protecting” the Swiss labor market, and on 
the other hand, it was a safeguard against immigration, especially by Jewish 
immigrants. In 1935, Heinrich Rothmund, chief of the Federal Department 
of Justice and Police (EJPD), mentioned what the loss of nationality might 
mean when he hinted at the “danger” that (Jewish) women might enter into 
marriage with German Jews even more carelessly if they could keep their 
Swiss nationality. He said that the EJPD was “not very interested” (haben 
wir wenig Interesse) in marriages of Swiss women with German Jews, as 
their husband’s German families would do anything “to establish them- 
selves” (sich zu etablieren) in Switzerland.®° 

The naturalization of foreign women by marriage had also been discussed 
since the 1930s. Ruth feared that “bad elements” might have infiltrated 
Switzerland in this way.®! In the 1940s, psychiatrist Staehelin, director of 
the Basel clinic Friedmatt, stated that the percentage of patients in his psy- 
chiatric clinic who had been naturalized since 1900 by far exceeded the 
percentage of patients from old and established families. In his opinion, this 
was the result of the fact that the canton dealt carelessly with applications 
for citizenship. And what particularly aroused his anger was that the canton 
had no say in the process of naturalization of women by marriage to a Swiss 
citizen.** He requested that the process as such be subjected to specific con- 
trol. However, his endeavor was not successful this time and the provisions 
in question were not changed. 

On an international level, the commitment of the women’s organiza- 
tions to dual citizenship was ultimately futile. Here, the different dimen- 
sions of citizenship rights (e.g., nationality and political rights) met. When 
The Hague Convention on Nationality failed to guarantee that women 
would receive the same national rights enjoyed by their male counterparts, 
American feminists pressed for a national solution. They were successful— 
the Equal Nationality Bill was signed by President Roosevelt and ratified 
by the Senate in 1934.83 The fact that the Nineteenth Amendment to the 
U.S. Constitution granted women’s suffrage in 1920 proved vital to this 
outcome—as voters women had become a political force to be reckoned 


with, even though the number of female members in the American Congress 
was still small.°4 
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The British Nationality and Status of Aliens Act of 1914 had instigated 
a system similar to that of Switzerland. This meant that if a British woman 
married an “alien,” she automatically lost her British citizenship. But in 
1948, British women did have the vote, and the government passed the 
Nationality Act, giving women the same rights as men upon marriage to 
someone from another country. These precedents were carefully noted by 
Swiss feminists. 

Swiss women did not yet have political rights; in vain they had tried 
to change this shortly after World War I by launching several cantonal 
initiatives. Although political rights were no guarantee for independent 
citizenship—as the German case showed®>—without political rights, it was 
even more difficult to bring about change, especially in Switzerland, where 
any change of law could be put to a plebiscite and where any amendment 
of the constitution required a plebiscite. 

Re-naturalization was, even in the 1930s, not as simple as Ruth had argued. 
Case studies show that the municipalities continued to prevent women from 
taking up their former Swiss citizenship after a divorce or the death of their 
husband, out of fear that the municipality might have to support them finan- 
cially. Amazingly, sometimes even eugenic arguments were used against 
them, arguments that had otherwise been used against foreigners.*° 

The “destiny” of women’s citizenship once again became a significant 
issue with dangerous consequences during the time of the Nazi regime in 
Germany.®” Swiss women who were married to German Jews, or to Jews in 
countries invaded by the German army who had lost their citizenship rights 
because of the German Race Law, were, if they were Jewish themselves, not 
allowed to return to Switzerland in order to reestablish their former Swiss 
citizenship: in fact, Switzerland prevented any Jews from crossing the bor- 
der. The “J” in their passport identified them. Violation of this prohibition 
to return could result in deportation and death. The fate of Margrit Barth 
may serve as an example: she had married a Dutch Jew in Amsterdam in 
1938. Her application for a visa to return to Switzerland after the German 
occupation of the Netherlands in 1940 was denied. She then tried to illegally 
pass the Swiss borders near Geneva but was refused entry into the country. 
She was finally deported to Auschwitz.®8 It was not until December 1942 
that the Federal Government decreed not to repel former Swiss citizens at 
the borders, but only in 1944 were formerly Swiss women given express 
permission to enter the country.®? This was too late for many victims of the 
Holocaust, quite apart from the fact that it proved extremely difficult to get 
to the Swiss border at all. ans 

Contrary to this “benevolence,” there were two crucial modifications to, 
and tightenings of, the law. Many foreign women had married Swiss citi- 
zens in order to be allowed to stay in Switzerland. Communists or socialists 
were willing to enter into a so-called “Biirgerrechtsehen or ee 
fictitious marriages. Before 1940, such a marriage could be annulle but 
women would remain Swiss. In 1940, a government decree made it possible 
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not only to annul a fictitious marriage, by which a woman had obtained 
Swiss nationality, but to de-nationalize the woman.?° The women’s move- 
ment objected, but during the war, the Swiss government could issue emer- 
gency decrees, by the so-called Vollmachtenregime, without parliamentary 
consent or the risk of a referendum. In 1941, another government edict 
decreed the loss of citizenship for a woman at marriage with a foreigner. 
By the edict, what had been practiced for more than a century became the 
(written) law of the land for the first time.?! 


Toward Legal Equality: 1950-1989 


Change in the laws regarding women’s citizenship came about in the 1950s. 
The reason for this revision of the law on naturalization was not the status 
of women but the endeavor to hamper naturalization. Although women 
still did not have the vote,”* the National Council of Swiss Women was 
able to nominate five female lawyers, among them Antoinette Quinche, the 
first lawyer in the Canton of Vaud and until 1951 the Vice President of the 
SVF, as well as connected to the International Federation for Women in 
Legal Careers,”? as members for the government’s advisory expert commis- 
sion. The women’s movement succeeded in publishing reports on the fate 
of women who had been deprived of their nationality in newspapers and to 
interest a wider public in the question of women’s nationality.%4 It was this 
campaign in the press that laid the foundation for a change in public opin- 
ion, and in the opinion of the members of the commission, because it gave 
a face to the problem of the loss of nationality. It was the face of “German” 
women who had been prevented from returning to Switzerland during or 
shortly after the war, as well as those who had married Polish refugees who 
were former internees of Swiss labor-camps, women who had never lived 
outside Switzerland themselves, and—as one of them put it—“[did] not 
know how to explain to her son why he is not Swiss like his classmates.” 

This change in opinion, which led to the alteration of the draft legisla- 
tion and finally of the law was, however, not only the result of the pres- 
sure brought to bear by the women’s movement and of broader European 
developments concerning marriage and citizenship. The only reason that 
had allowed some Swiss women to keep their nationality despite marriage 
to a foreigner had been that the husband’s country would not automatically 
confer his nationality on his wife and she was threatened with stateless- 
ness. In the fifties most countries no longer changed or conferred citizenship 
by marriage, and the authorities had to allow more women to keep their 
nationality. 

The bill passed both chambers in 1952 only after a fierce debate, but it 
was not put to a referendum. What Max Ruth had feared as the “end of 
family bonds” entered into force on January 1, 1953: women could keep 
their Swiss nationality upon request and women who had lost their nation- 
ality could demand repatriation.°® Their children could be included in the 
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request, only if they lived in Switzerland.?”? Most of the delegates of the 
women’s organizations would have preferred an independent nationality, 
regardless of marriage, but they accepted what can be called an important 
step toward the integration of women and the temporary end of a long and 
engaged struggle by the SVF. Decisive for this outcome in the chambers was 
the support of younger members of the National Council or the Council of 
States like Peter von Roten,”® and the dedicated presence and support of the 
newly elected Minister of the Department of Justice, Markus Feldmann.” 
Feldmann even convinced conservative catholic backbenchers to accept the 
law when he told them that the Schweizerische Katholische Frauenbund 
(SKF, Swiss Catholic Women’s Organization), a conservative catholic wom- 
en’s movement, which had hesitated so long to take a stand, was now in 
favor of the law.!89 At the same time, the revised law on naturalization 
doubled the minimum time of residence before an application was possible 
by raising it to twelve years. This can be called an opening toward the inside 
accompanied by a closure toward the outside. Women still could not confer 
their citizenship on their husbands or children. 

Swiss women who married a citizen of a different municipality contin- 
ued, however, to lose municipal citizenship. For some left-wing Geneva 
politicians, this seemed to bring about a new kind of inequality. To place 
women who married citizens of a different municipality on equal footing 
with women who married foreigners, the 1955 Geneva Law on Citizenship 
introduced an article giving female citizens of a Geneva municipality the 
opportunity to keep their citizenship after marriage with citizens of a differ- 
ent municipality. This first step toward equality was nullified by the EJPD as 
not being congruent with federal law. 7 

In 1959, the first vote on women’s suffrage on the federal level failed 
decisively (thirty-three percent to sixty-six percent), but the cantons of 
Vaud, Neuchatel, and Geneva had introduced the vote on the cantonal level 
in or shortly after 1959.!°! At least since that time, the French-speaking can- 
tons could be called forerunners of equal rights for women. In 1961, they 
resumed the endeavor for equal municipal rights for women, which was 
accepted on the cantonal level in 1964.12 Only in 1988 was this enacted 
for all cantons. !03 

In 1971, the male constituency finally granted political rights to all women 
on the federal level. Step-by-step the legal system was changed. A milestone 
on the way to equality was the 1981 constitutional amendment granting 
equality between men and women,!“ followed by the Law on Equality in 
1995. Consequently, naturalization laws had to be changed; the fact ne 
men could still convey their Swiss citizenship to their wives at marriage Dut 
women could not was no longer compatible with the notion of equality. 
Thus, the law!95 was changed; “facilitated naturalization,” that is, the ae 
ralization of the foreign spouses of Swiss nationals—after three years o 
marriage and five years of residence—was introduced for men and women 
alike. The proposition that it would have been fairer to transfer the previous 
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legal situation of the privileged gender, men, to women was denied. The 
municipalities, however, which had remained strongholds of inequality, 
began to change municipal citizenship. Before 1988 a woman used to get her 
husband’s municipal citizenship at marriage and lost her original citizenship, 
Since the change of marriage law in 1988, she could keep her former munici- 
pal citizenship at marriage but received her husband’s in addition to it, while 
children received their father’s municipal citizenship. This stipulation was 
changed quite recently: since 2013, marriage no longer has any influence on 
the municipal citizenship of a woman. She keeps her inherited citizenship, !06 


Recent Changes and the Challenge of Equality 


Equality is a complicated concept, especially when living conditions and gen- 
der-based concepts are not equal. It has become obvious that, in a marriage, 
foreign women are more easily put under pressure by their husbands to stay 
in a difficult relationship in order not to lose the right to naturalization in 
the case of an early breakdown of marriage than vice versa. For example, if 
a husband should die earlier within the specified three-year period, it proved 
to be more difficult for a woman than for a man—especially if she did not 
take up gainful employment—to show that she was well integrated and 
“deserve[d]” to stay without having been naturalized. 107 

Equality between men and women obtained by the 2013 Law on Citizen- 
ship can still prove ambivalent, although the consequences are not as grave: a 
woman will keep her municipal citizenship (as well as her name) at marriage, 
the couple can decide the family name and citizenship of their (future) children, 
and can—if they are citizens of different municipalities—choose either his or 
her municipality as a “place of origin.” But as family name and municipal citi- 
zenship are linked, it will likely be the name and citizenship of the husband in 
far more than fifty percent of the marriages. It is not only the fact that a wife 
sticks to tradition by choosing her husband’s last name, aS some newspaper 
comments state,'°® but that Swiss men generally do not accept that “their” 
children do not carry their name. A woman who decides to use her name may 
then have no “connection” with the “place of origin” of her children. Before 
equal citizenship rights were established, name and citizenship were not linked 
and, as I have mentioned, a woman received the municipal citizenship of her 
husband in addition to her own, and thus kept the connection to her children’s 
place of origin and their name by adding her husband’s name to hers. 

To end discrimination equality must be applied. The pressure to achieve 
homogeneity forces a suppression of existing differences and adoption of 
some standards of privileged groups. The dilemma that arises for women 
through the demand to obtain equal rights is one of the most challenging 
aspects of politics for women.!°? In her work on the Sears case and on the 
French women’s movement, Joan Scott has analyzed this “paradox of gen- 
der” as a structural trait of women’s history.!!° The inclusion and participa- 
tion of women requires the rejection of claims to homogeneity. !!! 
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The history of Swiss citizenship rights shows that the concepts of 
“national identity” as well as the homogeneity of law and of the popu- 
lace are “invented traditions.”!!? The aim and function of this concept is 
a demarcation and construction of borders; a loss of citizenship or preven- 
tion of naturalization goes far beyond the spectrum of those who apply for 
citizenship: it is of preventive and constructive character. The constructs of 
“national identity” and “equality” and the idea of the homogeneity of Swiss 
citizens and citizenship can and do impact social and political reality, but 
only if one ignores the problematic character of women’s citizenship and 
denies the relevance of their right to naturalization. 

The integration of their history shows not only how often women’s citi- 
zenship rights have been changed in the course of time, but also that dif- 
ferent concepts for men and women coexisted at the same time—examples 
that prove that citizenship has never been the “natural” concept some pre- 
tend it to be, but was dictated by the demands of respective political power 
structures. 

The modern state defined nationality and established legal regulations 
for the process of nationalization. That a wife had to adopt her husband’s 
nationality was introduced and codified in several countries in the late eigh- 
teenth and the early nineteenth centuries. Switzerland practiced the “mar- 
riage rule” but codified it only in 1940 and abolished it in 1952; with respect 
to nationality, under the pressure of the decisions taken by other countries, 
the inequality of municipal citizenship lasted until 1988 or even 2013. Why 
did this discrimination continue in Switzerland while other countries abol- 
ished discriminatory regulations? One reason is that Switzerland was deeply 
embedded in a Republican tradition with strong corporative elements 
focusing on the family and small municipalities with active (male) citizens. 
Women were considered a subordinate part of their family. The liberal 1848 
Constitution preserved those corporative elements, as the municipal organi- 
zation of citizenship clearly shows.!!3 The male-headed municipalities tried 
whenever possible to prevent change and not to give up any authority. 

The second reason is the late enfranchisement of women, who until 1971 
had only an indirect method of intervening in political processes concerning 
their nationality. Any attempt to change this through an interpretation of 
the constitution or by a plebiscite failed. Here, the elements of citizenship 
discrimination and the corporate organization of Swiss politics meet and 
coincide: the argument that women were represented by their husbands and 
that the vote would make mischief in a family was used even as late as 1971, 
And some cantons and municipalities resisted even after the Federal deci- 
sion: even after 1971, several municipalities of the Canton of the Grisons 
did not allow women to vote on the municipal level, and in 1991 the Canton 
of Appenzell had to be forced by the Federal Court to enfranchise women 
with respect to cantonal decisions.!!4 In Switzerland, the battle for married 
women’s independent nationality was not won easily. The battle for equality 
continues. 
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The so-called Volksinitiative “Gegen Masseneinwanderung” (popular initiative 
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50.34 percent. Its political consequences are so far not clear at all. 
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und Integration in der Schweiz 1848-1933 (Gottingen: Vandenhoeck & Rup- 
recht, 2007). For a commented bibliography, cf. Regina Wecker, “Die Politik 
mit dem Birgerrecht,” traverse. Zeitschrift fiir Geschichte 1 (2013): 141-155. 
Schweizerische Bundesverfassung (BV) (Swiss Federal Constitution) 1848 Art. 
43. “Kein Kanton darf einen Birger des Birgerrechtes verlustig erklaren.” 
(No Canton may deprive a citizen of his citizenship.) Schweizerische Bundesver- 
fassung (BV) 1874 Art. 44. “Kein Kanton darf einen Kantonsbirger aus seinem 
Gebiete verbannen (verweisen) oder ihn des Birgerrechtes verlustig erklaren.” 
(No Canton may ban a citizen from its territory and deprive a citizen of his 
citizenship). 

Until the middle of the nineteenth century, in some Catholic cantons illegitimate 
children could take their father’s name and citizenship; in Protestant cantons 
they took their mother’s. After 1860 the Maternitatsprinzip (principle of mater- 
nity) became standard for illegitimate children. Cf. “Illegitimitat,” Historisches 
Lexikon der Schweiz (HLS), http://www.hls-dhs-dss.ch/textes/d/D16112.php. 
The Birgergemeinde (municipality of “descent,” as well: Birgergemeinde, Orts- 
birgergemeinde, Tagwen. In French: bourgeoisie, commune bourgeoise, Italian: 
patriziat, Romansch: vischnanca burgaisa), includes all individuals who are citi- 
zens of the Birgergemeinde, usually by having inherited the Biirgerrecht (citi- 
zenship) or by naturalization, regardless of where they were born or where they 
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Until 1988, a woman lost her municipal citizenship by marriage and obtained 
her husband’s. When this was changed by the new marriage law, a consider- 
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Gemeinden or Einwohnergemeinden (German: Gemeinden/French: communel 
Italian: comuni/Romansh: vischnancas, residential municipalities in contrast to 
Buirgergemeinden, cf. Note 8) are the smallest government division in Switzer- 
land. At the beginning of 2015, there existed 2,352. The number of municipali- 
ties is decreasing to save administrative costs. 

In four cantons (Neuchatel, Jura, Vaud, Fribourg), foreigners are entitled to vote 
on the municipal level. In the canton of Geneva, they can vote and decide on 
a subject. Two cantons (Grisons, Appenzell AR) enabled the municipalities to 
decide whether or not they grant citizenship rights to foreigners. Foreigners may 
not cast ballots on federal matters. 

In the cantons of Nidwalden, Schwyz, Appenzell IR, Neuchatel, Geneva, and 
Vaud there are no Burgergemeinden, the political municipalities fulfill their 
responsibilities. Citizenship of the Burgergemeinde and the Biirgerort (place of 
origin) is still inherited. 

This was foreshadowed in the Helvetic Republic (see below) when for the first 
time, two politically separate but geographically similar organizations were 
created. 
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on Legislation of the National 


Council of Portuguese Women 
(CNMP), 1914-1947 


Anne Cova 


This chapter addresses the legal position of women in Portugal by examin- 
ing the legislative reform projects of the National Council of Portuguese 
Women (CNMBP, Conselho Nacional das Mulheres Portuguesas), a feminist 
federation established in Lisbon on 27 April 1914, thirteen years after its 
French counterpart, the Conseil National des Femmes Frangaises (CNFF), 
which had come into being in Paris on 18 April 1901.! The CNMP’s activi- 
ties reached a peak during the 1920s, before the 1926 military coup. At 
that time it had approximately 1,500 members distributed among twenty 
affiliated associations. It published a journal, of which 158 issues appeared 
between its launch in November 1914 and its closure in May 1947, when 
the organization was abolished by the Salazar dictatorship.? The main char- 
acteristic of the CNMP was the fact that it was the longest surviving of all 
Portuguese women’s organizations in the twentieth century. 

The CNMP affiliated with the International Council of Women (ICW), 
which had been founded in Washington in 1888 to foster a collective wom- 
en’s identity across national boundaries and “to stimulate the sentiment of 
internationalism among women throughout the world.”3 Eliane Gubin and 
Leen Van Molle have remarked that the ICW was “the only association 
which advocates a universal and particularly wide program.”* The aim of 
the CNMP was similarly broad and, like the ICW and its other national 
affiliates, included an examination of the juridical situation of women. 

In fact, legal questions figured importantly in the context of the women’s 
rights movement in Portugal. Some of the prominent figures of the CNMP 
were female lawyers who encouraged the focus on juridical aspects of the 
issues that were under discussion. The CNMP even approached the right to 
vote not only as a political goal but also as a means for women to obtain 
other rights, particularly legal rights. The Portuguese feminists were aware 
of the necessity to promulgate laws that would improve the daily lives of 
women but also of the need to verify that the laws were properly applied. 
Concretely, the council’s leaders acted by sending delegations, petitions, and 
protests to the government. In order to mobilize the maximum number of 
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supporters, in its statutes the CNMP followed the ICW, in that it was an 
apolitical and neutral association that allowed it to have a critical opinion 
regarding all the laws discussed. 

Following the model established by the ICW, during its thirty-three year 
existence the CNMP created thirty standing committees to address a wide 
range of issues.* Its most active period was during the 1920s (1922, 1923, 
1927, and 1929), when it had thirteen standing committees working at the 
same time. Some standing committees, such as hygiene, peace, education, 
and propaganda, existed for more than twenty years, while others, such as 
art, social assistance, charity, emigration, finance, press, legislation, moral- 
ity, and suffrage, lasted for more than ten. With the exception of the propa- 
ganda committee and the charity committee, which were created in 1917, 
the rest of these standing committees would be founded during the 1920s. 
The standing committee on legislation, which was later called the juridical 
committee, was particularly important because it focused on the analysis 
of women’s legal status in Portuguese law. In relation to its duration and 
significance compared to other standing committees of the CNMP, the data 
shows that the legislation committee operated for eleven years (1922-1928 
and 1932-1935), 35.5 percent of the entire activity of CNMP standing com- 
mittees, while the juridical standing committee was active during nine years 
(1938-1946), representing 29 percent.® Thus, we can say that the concern 
of the CNMP with the question of Portuguese law absorbed around one- 
third of its energy. 

As was the case elsewhere in Europe, many articles of the Portuguese 
Civil Code (1867) had been heavily influenced by the Napoleonic Code and 
were criticized by the feminists.? The CNMP’s aim was both to propose 
new laws and, as mentioned above, to ensure that those promulgated were 
applied; feminists were aware that the main problem with Portuguese leg- 
islation was the gap between the law and its application. The CNMP was 
claiming women’s rights as women, arguing they deserved them because 
they fulfilled their duties, namely as mothers.® 

The CNMP’s strategy was reformist, seeking to influence legislation 
through its close links with some deputies in the Portuguese Parliament and 
stimulating the public debates on all laws affecting women. The most active 
of CNMP members on legal issues were Elina Guimaraes (1904-1991) and 
Aurora Teixeira de Castro e Gouveia (1891-1931), both university-trained 
lawyers who chaired the legislation and juridical standing committees. 
Other women also played major roles; for example, Laura Cérte Real, who 
was president of the CNMP standing committee on legislation in 1927 and 
also served on the ICW’s international standing committee on laws and the 
legal position of women; and Maria Clara Correia Alves (1869-1 948), who 
Wrote many articles on civil rights in the CNMP’s journal, Alma Feminina. 

The CNMP went through three phases during its lifetime: 1914-1935, 
under the presidency of Adelaide Cabete (1867-1935), which was high- 
lighted by the organization of the first two Portuguese feminist congresses 
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in 1924 and 1928. The second period, led by Sara Beirio (1884-1974), 
extended from 1936 to 1941. During the third period, the forties, there were 
two presidents: Isabel Cohen Von Bonhorst (1942-1945) and Maria Lamas 
(1945-1947).!° One-third of the CNMP’s life was spent under a republic 
(the first twelve years of its existence), with the remaining almost two-thirds 
(twenty-one years exactly) under a military dictatorship (1926-1933), fol- 
lowed by the dictatorial New State regime that was founded in 1933. In 
this chapter, the period under study begins at the foundation of the CNMBP, 
continues until its end, and concentrates on the long presidency of Adelaide 
Cabete, who remained at the head of the council from its creation until her 
death in 1935. 

By analyzing the genesis and the claims of the CNMP in the area of law 
and placing them in a comparative perspective, this chapter aims to contrib- 
ute to the history of transnational feminisms and to a comparative women’s 
history of the twentieth century.!! 


From the Proclamation of the First Republic in 1910 
to the Foundation of the CNMP in 1914 


The proclamation of the First Republic on 5 October 1910 brought impor- 
tant changes to Portuguese women. This new regime, replacing the centuries- 
old monarchy, lasted until the military coup of 28 May 1926. Influenced by 
the Third French Republic, which had enacted a law to definitively separate 
the church from the state in 1905, the new Portuguese Republic promul- 
gated similar secularizing legislation in 1911. 

The CNMP did not yet exist at the time of the proclamation of the 
Republic, but some of the women who were then members of the Portu- 
guese Women’s Republican League (LRMP, Liga Republicana das Mulheres 
Portuguesas), founded in 1908, and of the Republican Party that brought 
about the regime change, would become its founders. Even before that, 
though, on 3 November 1910, the republic enacted a secular divorce law 
that gave women the same rights as men to sue for divorce,12 

Another set of important republican laws affecting Portuguese women 
were the “family laws” (leis da familia) of 25 December 1910, which in 
certain cases even authorized paternity suits. Here the impact of debates 
in France, where feminists of the CNFF were calling for the abrogation of 
Article 340 of the Civil Code, which forbade paternity suits, had an impact 
in Portugal. The French feminist journal Le Journal des femmes was con- 
stantly asking for the repeal of Article 340: “The abrogation of Article 340 
of the Civil Code was one of the most requested claim by the feminists.”!? 
It was one of their main requests since the beginning of the movement at 
the end of the nineteenth century, and they finally managed to obtain this 
right, subject to severe restrictions, with the promulgation of the law of 
16 November 1912. Even so, the French feminists were not happy with 
this new law and criticized the criteria imposed to prove paternity suits. In 
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Portuguese law, following the Napoleonic Code, paternity suits were like- 
wise forbidden unless in exceptional cases, and the new 1910 family laws 
changed and extended the possibilities for filing paternity suits. But the Por- 
tuguese feminists complained about Article 130 of the Civil Code of 1867, 
which forbade paternity suits for illegitimate children. They also deplored 
the fact that Article 137 of the Civil Code gave ultimate authority over the 
education of children to fathers.!* Another new Portuguese law enacted in 
1910 ended married women’s obligation to obey their husbands (which had 
been enshrined in Article 1185 of the earlier Civil Code) and created new 
employment opportunities for women. 

From that point on the CNMP kept a close eye on legislative matters. By 
1918, women were authorized to practice law, although the CNMP lead- 
ers noted ironically that even so, female lawyers could only be employed 
as “assistants” since “women with law degrees were prevented from being 
notaries or registrars, even though they could serve as the assistant who sub- 
stitutes for the notary and registrar in all their duties.”!5 The CNMP lead- 
ers regarded the promulgation of this law on 17 July 1918 as a “feminist 
victory,” but they still believed it necessary for “other laws to follow that 
would complete, ratify and modify all of the faults that had been overlooked 
in this one.” !6 

Generally speaking, feminists within the CNMP congratulated themselves 
on this legislation and of their role in pushing it through; however, they were 
not completely satisfied and constantly pointed out its weaknesses, such as its 
failure to address the situation where a wife needed her husband's permission 
to draw her salary, as well as the continued disenfranchisement of women. 

Well before 1918, however, women’s suffrage had become a topic of con- 
versation in Portugal. On 28 May 1911, Carolina Beatriz Angelo (1877- 
1911) a female doctor and militant advocate of women’s suffrage who, with 
Ana de Castro Osério (1872-1935), founded the Association of Feminist 
Propaganda (APF, Associacao de Propaganda Feminista) in 1911, exercised 
her right as a widowed mother to vote as the head of her family." The 
politicians closed this loophole on 3 July 1913 with the introduction of a 
law that restricted the franchise to literate men. Not surprisingly, relations 
between the republican and the feminist organizations were complicated by 
the republican men’s refusal to grant women the right to vote, even mnousH 
their innovative family legislation had given women some new rights.!® This 
led directly to the founding of the CNMP. 

Two outside factors affected the formation of the CNMP in 1914: the 
influence of its French counterpart (the CNFF), which created links Between 
leading women, and the catalyzing force of the ICW congresses. In a 
country where there were not so many associations as late as 1928, Elina 
Guimaraes deplored this lack of “associative spirit” and pointes out the dif- 
ficulties in convincing women to join a feminist association. 

Guimaraes was influenced by her father in her struggle to defend wom- 
en’s legal rights. Born in Lisbon, she obtained her law degree in 1926 from 
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Lisbon University and became a lawyer, and in 1928 she married a colleague 
who was also a lawyer. Her role in the CNMP began early in her life: she 
was only twenty-one when the president of the CNMP, Adelaide Cabete, 
invited her to join the council in 1925. She occupied various leading posts 
within the CNMP: she was general secretary in 1927, vice president of the 
board in 1928-1929 and again in 1931, and vice president of the general 
assembly in 1946. Her knowledge of the law allowed her to play an active 
role in the standing committee on legislation from 1926-1928 and 1932- 
1934, as well as in the juridical standing committee from 1938-1946. She 
also took an active part in the suffrage standing committee from 1928-1929 
and 1931, and she was on the propaganda committee from 1943 to 1944, 
At the age of twenty-three she opened the 1928 Congress with a speech 
on the protection of the women workers and on the position of working 
women in marriage. When Adelaide Cabete unexpectedly left for Angola in 
1929 with her adopted son Arnaldo Brazd4o (1890-1968), she asked Elina 
Guimaraes to edit the council’s publication, which she did from Septem- 
ber 1929 to December 1930.?! 

The process of establishing the CNMP was relatively slow compared to 
the experience in other countries. By the end of the nineteenth century, seven 
national councils of women had already joined the ICW, including those 
from Canada (1893), Germany (1897), the UK (1898), Sweden (1898), Aus- 
tralia (1899), the Netherlands (1899), and Denmark (1899). The earliest 
European ICW affiliates were all from the north of the continent, while it 
was not until the twentieth century that most southern European countries 
formed their councils (Italy: 1903, Greece: 1908).22 Even after 1914, when 
the CNMP organized, it took eight years longer to organize its standing 
committee on legislation, under the direction of Aurora de Castro e Gouveia. 

In the case of the CNMP, the role played by the influential French femi- 
nist Ghénia Avril de Sainte-Croix (1855-1939) was fundamental in its cre- 
ation.”3 Since its founding in 1901, Sainte-Croix served as secretary-general 
of the CNFF and had made contact with two future leaders of the CNMP, 
Adelaide Cabete and Maria Clara Correia Alves. It was Sainte-Croix who 
proposed the CNMP?’s affiliation to the ICW, which was accepted at the 
organization’s congress in Rome in 1914. The CNMP regarded her as their 
“godmother” and in 1920 made her an honorary member of their organiza- 
tion. Subsequently, she represented the CNMP at a meeting of the executive 
and standing committees of the ICW held at The Hague in 1922 and at 
the ICW congress held in Vienna in 1930.24 The CNMP leaders could not 
attend especially because of financial difficulties. 

Following the model set forth by the ICW, the CNMP’s statutes defined 
it as a “feminine institution that is not subordinated to any philosophical, 
political or religious group or faction,” a principle that would eventually 
lead to its break with the women’s organizations that were linked either to 
political parties or to the Catholic women’s movement.25 Like other national 
councils, the CNMP structure was hierarchical with an administrative 
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council, a board office, a yearly general assembly, and a fiscal board, which 
during the entire period under consideration here involved around one hun- 
dred women. As well as serving as president of the CNMP from 1920 to 
1929, Adelaide Cabete also directed the organization’s publication, Alma 
Feminina. She wrote more than forty articles for the publication, mainly 
on women’s health, tuberculosis, alcoholism, and prostitution. Maria Clara 
Correia Alves, elected vice president of the CNMP in 1921, also published 
extensively in Alma Feminina between 1914 and 1919 and published a book 
in French entitled Féminisme: toujours et encore, which illustrates her mul- 
tilingualism as well as the deep connections with the French culture.2° The 
French and the Portuguese feminists of the CNFF and the CNMP belonged 
to an urban elite who spoke various languages and traveled in order to rein- 
force the links between the councils. 

One characteristic of the council’s structure was that members of its 
board had all risen through the hierarchy. For example, Sara Beirao was 
vice president in 1931-1934 before going on to become CNMP president 
from 1936-1941; she again served as vice president from 1943 to 1945. 
Before serving as president, Isabel Cohen Von Bonhorst had been vice presi- 
dent from 1937-1941. These charismatic figures helped identify the council 
with its leaders, following the example of the ICW, where the Scottish Mar- 
chioness Ishbel of Aberdeen and Temair, better known as Lady Aberdeen, 
held the position of president for a total of forty-six years (1893-1899, 
1904-1920, and 1922-1936). 

During the First World War, national councils, including that of Portugal, 
gave priority to the so-called “Sacred Union” that had been proclaimed by 
the governments of invaded nations such as France. Portugal entered the 
conflict on 9 March 1916 with Germany’s declaration of war. Among the 
associations federated in the CNMP, the most important ones founded dur- 
ing the war in order to support the soldiers were the Cruzada das Mulheres 
Portuguesas (CMP) established in Lisbon on 27 March 1916 and the Nucleo 
Feminino de Assisténcia Infantil da Junta Patriética do Norte founded in 
Porto in August 1916.27 Fully sharing in their compatriots’ patriotic fer- 
vor, the feminists of the councils asked women to set aside their demands 
and serve their countries, hoping that after the war their devotion to their 
nations would be rewarded with the right to vote. However, in Portugal, as 
in France, their hopes were dashed. 


The Apogee of the CNMP in the 1920s 


According to the historian Leila Rupp, by 1925 ICW membership stood at 
thirty-six million; however, given that the affiliated councils provided the 
figures (based on the membership of their affiliated organizations), these 
numbers must be treated with some caution.?8 Nevertheless, this extensive 
membership does indicate the success of the ICW in organizing women on 
a global scale. 
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The President of the National Council of Uruguayan Women, Paulina 
Luisi (1875-1950), was an honorary member of the CNMP and represented 
it at two congresses in 1920: the International Woman Suffrage Alliance 
(IWSA) congress in Geneva and the ICW congress in Kristiana (Oslo), which 
was presided by Lady Aberdeen.*? At the Geneva conference Luisi reported 
that the matters that were of concern in Europe, such as the nationality 
of married women, had already been resolved in Uruguay, where women 
were not obliged to take their husband’s nationality.2° At that time, she 
indicated, any Portuguese woman who married a foreigner immediately lost 
her nationality, and the CNMP was constantly asking for the right for Por- 
tuguese women who married foreigners to keep their nationalities. Never- 
theless, a married woman in Portugal was not obliged to take her husband’s 
surname. As for paternity suits and the rights of illegitimate children to 
inherit, Paulina Luisi said this was guaranteed in her country.3! In Oslo, 
she presented a favorable image of Portuguese legislation, particularly with 
respect to illegitimate children.?2 

During the 1920s, the tone of the CNMP’s Alma Feminina was particu- 
larly optimistic, proclaiming, “The triumph of feminism in Portugal seems 
to us assured.” Adelaide Cabete traveled to Rome to represent the CNMP 
at the 1923 congress of the IWSA and in 1925 attended the ICW congress 
in Washington, DC (both trips were underwritten by the Portuguese gov- 
ernment).°4 The speeches she delivered at these meetings exuded optimism; 
in Rome she claimed that “the civil laws governing Portuguese women are 
more advanced than elsewhere.”*5 She exulted that Portuguese law was 
admired overseas, particularly its laws on divorce, the family, illegitimate 
children, and paternity suits. On this latter point, she bragged that the “Por- 
tuguese delegates and Italian women in the session in which paternity suits 
was discussed praised the broad and liberal principle of Portuguese law that 
imposes no time limit for the initiation of court action, against the advice 
of the other delegates who, basing their opinion on the American law, want 
the illegitimate child to have recourse to the courts for only a short time fol- 
lowing their birth.”°° Adelaide Cabete concluded that in Portugal “all that 
remains to be legislated for is female suffrage, which will affirm its position 
in the vanguard of civilized nations.” 37 

In February 1923, the Minister of Justice, Abranches Ferrio, who was 
also a professor of law, received a delegation of women from the CNMP 
that called for the introduction of a law that would provide for “equal 
property rights” between husband and wife. While the feminists within the 
CNMP believed the ideal outcome would be the absolute 50-50 division 
of property, they demonstrated their pragmatism by limiting their demands 
using the strategy of small steps in the hope of obtaining concessions.28 

At that time, Laura Cérte Real was at the head of the standing commit- 
tee on legislation. Born in Coimbra, Cérte Real had studied law and arts at 
the university there during the First World War. While in Lisbon in 1922 
she was initiated into the freemasons, choosing as her symbolic name that 
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of the renowned French feminist, scientist, and freemason Clémence Royer 
(1830-1902), who was also admired by Ghénia Avril de Sainte-Croix. In 
fact, all members of the CNMP board were freemasons.3? In a country 
where Catholicism was very strong and where the dictatorship that would 
be established in 1926 would authorize the creation of powerful organi- 
zations controlled by the Catholic Church and associated with Catholic 
Action, freemasonry represented a major form of resistance to Catholic 
hegemony. Catholic Action not only maintained and developed its autono- 
mous associations but was also part of the female Catholic elite that formed 
the fundamental nucleus of the official organizations. 

Corte Real had also served as the CNMP’s Secretary of the Interior 
(1923), board spokeswoman (1925), and president of the standing com- 
mittee on emigration (1927), and she also served on other standing com- 
mittees, including education (1933, 1934), hygiene (1943), and juridical 
(1944).4° Along with Elina Guimaraes and Aurora de Castro e Gouveia, she 
helped to organize the first feminist congress in Portugal in 1924. It was she 
who had thanked Abranches Ferrao for the interview he gave to the daily 
newspaper Didrio de Noticias on 11 February 1923, in which he publicly 
deplored “the situation in which in patrimonial matters the woman is still a 
ward of her husband” and spoke “of the more advanced civilized nations, 
such as France, Italy, Switzerland, Germany and Brazil.”4! Adelaide Cabete, 
president of the CNMP, considered Ferrao’s comments to be a guarantee for 
advancing Portuguese women’s rights. Aurora de Castro e Gouveia claimed 
there was nothing more just than to guarantee married women’s earnings 
and their participation in the administration of marital property.*? She later 
regretted that the Minister of Justice had not proposed this.*3 She believed 
that the best solution was “the absolute division of property, with women 
having control of their own,” an approach that would be debated at the first 
CNMP congress in 1924. 

Abranches Ferrao’s bill was presented to the Portuguese Parliament on 25 
July 1923. In his speech he outlined his evolutionary tactic, stating, “What 
I propose here is small. I am aware of the reluctance to engage in a profound 
reform of our family law, and this being so, I believe it is better to move 
forward in stages in such a way as to prepare public opinion, without great 
disruption, to accept all that is already contained in the laws and customs 
of many of the more advanced civilizations, both Latin and non-Latin.”** 
The minister sent a copy of his proposal to the CNMP with a note saying its 
ultimate aim was to dignify women. ; 

In 1924, to celebrate its tenth anniversary, the CNM{P organized a Six- 
day conference—its first feminist educational conference. The organizing 
committee of this conference was comprised mainly of teachers and free- 
masons, and it received support from the National Women’s Councils of 
Belgium, France, and Sweden and from the ICW. Several leading politicians 
attended, including the then Portuguese President Manuel Teixeira Gomes; 
former President Bernardino Machado; Grandmaster of the Freemasons 
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and honorary CNMP member Sebastiéo de Magalhaes Lima; lawyer and 
Minister of Justice Abranches Ferraéo; Deputy Barbosa Magalhdes; and 
Francisco Xavier da Costa, who represented the Ministry of Education. The 
declared aims of this conference were “to study, discuss and advance femi- 
nist and related ideas.”*° A total of sixteen talks were delivered, covering 
such subjects as “law, hygiene, education, sociology, and criminology.”4¢ 
Arnaldo Brazao, the conference’s general secretary (and adopted son of 
Adelaide Cabete, the president of the CNMP), declared that the war had 
“brought [about] feminism’s victory. [. . .] In Europe, on this very day, only 
Portugal, France and Switzerland have not yet introduced female suffrage 
legislation.”4” He spoke of victory in the sense that women in several coun- 
tries had won the right to vote during and after the Great War: Denmark in 
1915, the United Kingdom and Germany in 1918, the Netherlands in 1919, 
the United States in 1920, and Sweden in 1921. Women in other countries 
like Finland (1906) and Norway (1913) obtained this right before the First 
World War, and others still had to wait many years for their enfranchise- 
ment: France (1944), Italy (1945), Belgium (1948), Greece (1952), Switzer- 
land (1971), and Portugal (1974). 

The truth was that World War I had not brought a feminist victory; 
rather, the postwar period was a time of regression and backlash, character- 
ized by the omnipresent slogan, “a woman’s place is at home.” The ques- 
tion of female suffrage was not straightforward; even within the Portuguese 
women’s movement there was a wide range of opinions on the matter. For 
example, during the debate following Aurora de Castro e Gouveia’s paper 
to the 1924 conference, “The Political Demands of Portuguese Women,” 
some participants proposed the idea that only women with university 
degrees should receive the right to vote. Aurora de Castro e Gouveia did not 
mention the right to vote for women when she filed a report for the ICW 
regarding the years 1920-1922; instead she concentrated on the CNMP’s 
main objective, which was to provide “moral protection to women and chil- 
dren.”*8 She did mention the civil rights Portuguese women had obtained in 
1919, which included, thanks to Barbosa Magalhies, “the right of becom- 
ing Doctor of law, solicitor and serving in juries; they may now be elected 
as members of the Commercial Jury.”49 In 1928, Elina Guimaraes approved 
the Decree no. 5646 of 10 May 1919 that allowed female lawyers to accept 
warrants without their husband’s authorization, the Article 42 of the Decree 
no. 1 of 25 December 1910, and the more recent Article 10 of the regula- 
tion of literary property of 3 June 1927 that allowed women to publish 
their writings without their husbands’ permission. Nevertheless, she noted 
that other working married women could not do anything without their 
husbands’ authorization and criticized the Civil Code that treated married 
women as minors.°° 

As elsewhere in Europe, the Civil Code continued to be the target of femi- 
nist attack. Portuguese feminists described it as anachronistic and unjust 
and criticized many of its articles.5! The Portuguese articles that were the 
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particular targets of feminist ire were Articles 1117 and 1189, which con- 
cerned the administration of marital property, in which all of a woman’s 
property belongs to the husband regardless of the nature of the marriage 
(as a result, married women were financially dependent on their husbands, 
a situation that endured until the publication of the 1966 Civil Code); and 
Article 1885, which stated that a married woman must obey her husband.°2 

Comparing the position of women in Portugal with that of women in 
other countries, the Portuguese feminists often invoked the French law of 
13 July 1907, which allowed women to spend their own salaries and to 
purchase goods and property without their husbands’ permission. In vain, 
Aurora de Castro e Gouveia asked for a provision to be added that would 
deal with the earnings of a woman working outside the home.*4 

Strong from the success of the 1924 congress, in 1928 the CNMP orga- 
nized another congress on feminism and education. This time, however, the 
political situation was very different, the republic having been replaced with 
a military dictatorship, and Alma Feminina was under censorship. The con- 
gress took place in Lisbon from 24-28 June 1928. A few months before 
the beginning of that event, there was a general assembly of the CNMP that 
took place on 8 January 1928, and Adelaide Cabete called on the partici- 
pants to defend their feminist principles. Of the twelve speeches delivered 
at the congress (Adelaide Cabete, on the teaching of child care at infant 
school), a few are of particular interest because they introduced to the pub- 
lic some of the younger female lawyers in Portugal: Elina Guimaraes, on 
dealing with the protection of women workers, and feminist demands by 
Aurora Teixeira de Castro.*> The progressive nature of some of the themes— 
particularly those on co-education, the right to vote, and feminist demands 
in general—raised at the 1928 congress, while Portugal was governed by a 
military dictatorship, is noteworthy. The matter of co-education had mobi- 
lized the CNMP in 1927 when, through its Secretary General Elina Gui- 
maraes, it sent a delegation to the Ministry of Education calling for an end 
to the suppression of co-education in primary schools.°6 But the law, not 
co-education, was the principal interest of Guimaraes, who was the only 
daughter of a man who had served as Portugal’s prime minister during the 
First Republic. During her long life (she died in 1991 at the age of eighty- 
seven), Elina Guimaraes wrote many articles denouncing the inequities 
of the Portuguese laws regarding women, and especially married women. 
These following articles were in particular disadvantaged by the Civil Code: 
Article 1186, which obliged a married woman to accompany her husband 
within the country; Article 1187, which imposed the need for a married 
woman to obtain her husband’s permission before being able to accept any 
employment or engage in any commercial activity and which prohibited 
a woman author from publishing without her husband’s consent; Article 
1189, which allowed only the husband to administer matrimonial and 
familial property; and Articles 1191 and 1193, which prohibited a married 
woman from purchasing or selling property or from engaging in contracts 
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without her husband’s consent.°” Unlike in France, where the birthrate crisis 
fed many of the fears during parliamentary debates on women’s status, the 
problem in Portugal was, according to Elina Guimaraes, more a question 
of quality than quantity of people.5 She asked for more laws protecting 
maternity and for the establishment of créches (daycares). 

Aurora Teixeira de Castro was another important younger Participant at 
this 1928 congress. Born in Oporto in 1891, she studied at the University 
of Coimbra, where she obtained her law degree in 1916. Like Elina Gui- 
maraes, she married a lawyer, but unlike her younger colleague, she opened 
a practice in Lisbon in 1917 and exercised her profession. She was a mem- 
ber of several feminist associations, including the APF and the CMP. As 
with the other CNMP leaders, she was also a freemason. She became active 
in the CNMP during the 1920s, when the council reached its zenith, and 
occupied several of its leading positions, including: Overseas Secretary from 
1921-1922, Vice President of the board from 1926-1927, and head of the 
standing committee on legislation in 1922 and again from 1924-1925.59 
She also played an active role in the standing committees on emigration in 
1922 and in the suffrage committee in 1927. She redoubled her feminist 
activity following her divorce in 1927 and remained active until her early 
death in 1931 at the age of forty. Her final article in Alma Feminina, which 
was published in 1929, was dedicated to Adelaide Cabete, president of the 
CNMP.? 

During the 1920s the Portuguese council maintained its links with the 
ICW. When the ICW launched an inquiry among its councils on the legal 
situation of women in their countries, the CNMP was one of the seventeen 
councils to respond.°! However, the emergence of the New State regime in 
1933 made the international networking of the CNMP much more difficult. 


Under the Salazarist Dictatorship (1933-1947) 


The CNMP would receive no financial support from the New State regime 
headed by Anténio de Oliveira Salazar (1889-1970); support would have 
allowed its delegates to participate in the 1936 ICW congress in Dubrovnik 
(28 September-9 October). Nevertheless, it was authorized to continue 
operating and was able to maintain contacts with its counterparts, espe- 
cially in France. The presence of some French feminists, members of the 
CNFF—notably the lawyer Maria Vérone ( 1874-1938), an expert on leg- 
islation who shared the same interests of the lawyers of the CNMP, and 
Marguerite Pichon-Landry (1878-1972)—in the ICW’s standing committee 
on laws and the legal position of women strengthened the links between the 
Portuguese and the French councils.®2 

On 5S May 1931, the Salazarist regime introduced a limited franchise for 
women.® While the government sought to organize elections (which were 
not held), women aged twenty-one and over who had completed secondary 
school or who had a university degree were granted the right to vote. The 
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New State was following the example set by other dictatorships, such as 
that of Primo de Rivera in Spain, which gave women who were heads of 
families a limited right to vote. However, not until forty years later, after 
the Revolution of the Carnations on 25 April 1974, would the franchise be 
extended to include all Portuguese women over the age of twenty-one. 

With a law on the defense of the family, enacted on 12 October 1935, the 
New State sought to ensure the “constitution and the defense of the family 
in its function as the source of preservation and development of the race.” In 
order to protect and preserve the family, the New State set various priorities, 
although not all of them were respected. For example, rhetoric valorizing 
the protection of motherhood was undermined by a 10 March 1937 law 
cutting maternity leave to one month (half the previous length) and granting 
employers discretion to refuse to pay a subsidy to a mother on leave if “the 
employee was not worthy of such a subsidy or did not need it.”®4 

The CNMP managed to ensure that it was represented at the ICW’s fif- 
tieth anniversary congress in Edinburgh in 1938 by the presence of the sec- 
retary of the CNMP, Candida de Sousa Madeira Pinto, who read a letter 
written by Sara Beirado in honor of Lady Aberdeen.®5 

The CNMP used a strategy that involved sending petitions and protests 
both to the government and to the National Assembly. Some of their pro- 
tests called for the return of co-education in primary schools, for an end to 
restrictions on women’s right to vote, and against the New State Constitu- 
tion of 1933 that stipulated the equality of citizens before the law “except 
for women, where natural differences and the family welfare are at stake” 
(Article 5).°° The Constitution of 1933 asserted that Portugal was a “Uni- 
tarian and corporatist Republic;” it was inspired by the ideas of the extreme 
right political movement Action Francaise. In 1940, the New State signed 
a Concordat with the Vatican; henceforth, civil divorce was prohibited to 
those who had married in the Church. 

The CNMP objected to the toleration of prostitution by girls as young 
as sixteen. On 10 February 1940, the president, Sara Beirdo, and its future 
presidents, Isabel Cohen von Bonhorst and Maria Lamas, submitted their 
protest to the National Assembly. Their objection highlighted the contrac- 
tion between the Civil Code that fixed the age of majority at twenty-one, 
when individuals could “freely dispose of his/her person” (Article 311), and 
the legality of prostitution by minors.®” Only in 1944 did the regime prohibit 
the police from licensing female prostitutes under the age of twenty-one. 

Despite the constraints imposed by the regime, the CNMP grew consider- 
ably during the 1940s.°8 In July 1945, Maria Lamas was elected president, 
and a group of young anti-Salazarist university students joined the associa- 
tion. Under this new leadership, the organization renewed its international 
contacts, and in order to expand the association’s membership at the national 
level, the CNMP created committees of propaganda in various parts of the 
country. In 1946, Lamas launched the Five Members Campaign, which 
called on each existing member to enlist five more. However, this upsurge 
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of activity was soon brought to a halt following the CNMP’s international 
exhibit of books written by women at Lisbon’s Sociedade Nacional de Belas 
Artes (Fine Arts Society). The tremendous impact of the international exhi- 
bition ended the “toleration” of the CNMP; the authorities decided to abol- 
ish the CNMP. Under the pretext that the group’s objective was “completely 
vague” and that it competed with existing (since 1936) state organizations, 
such as the Mother’s Charity for National Education (OMEN, Obra das 
Maes pela Educacao Nacional) and the Female Portuguese Youth (MPF, 
Mocidade Portuguesa Feminina), “which had as their objective the protec- 
tion of mothers and children,” the government disbanded CNMP in Janu- 
ary of 1947.°? The charge of “competition” had been used earlier by the 
Fascist regime in Italy as a pretext for opposing the National Council of 
Italian Women (CNDI, Consiglio nazionale delle donne italiane) in order to 
promote its own organization, the Fasci Femminili (Fascist Women). 

The close relationship that had developed between the CNMP and the 
peace movement during the first years of the Cold War served as additional 
pretext for ordering its closure. Maria Lamas refused to step down from 
her position as CNMP president, and was subsequently dismissed from her 
position as editor of the magazine Modas e Bordados, published by the 
national daily newspaper O Século.”° 

The real reason for the CNMP’s abolition, however, can be found in the 
changed political climate that existed after the end of the war: the defeat of 
fascism in Europe had triggered the emergence of stronger opposition, both 
legal and clandestine, to the New State. Deceived by the new international 
situation in 1945, some partisans of the opposition believed the regime’s 
fall was imminent, particularly when Salazar announced that there would 
be elections “as free as in free Britain.””! A group of CNMP leaders spoke 
out publicly to support candidates from the democratic opposition, and 
Maria Lamas and several others—Elina Guimaraes, Maria Isabel Aboim 
Inglés (1902-1963), and Maria Palmira Tito de Morais (1912-2003)—had 
joined the Democratic Unity Movement (MUD, Movimento de Unidade 
Democratica), a youth organization. MUD was an anti-dictatorship elec- 
toral front authorized by the dictatorship at the end of the Second World 
War because after the defeat of fascisms Salazar wanted to improve the 
image of the Portuguese regime abroad, but MUD was subsequently abol- 
ished. Needless to say, under such circumstances, advances in women’s posi- 
tion in the law were not likely. 


Conclusion 


A historical investigation of the CNMP shows that, like its counterparts 
in other European countries, it was led by a charismatic, urban, educated 
elite of middle-class women who served as its presidents for many years. 
This feminist elite could be considered avant-garde in a country where in 
1930 more than 80 percent of the population was still rural. Many of the 
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prominent figures of the Portuguese council were connected with the Repub- 
lican legislators, which facilitated their attempts to influence progressive leg- 
islation. As concerns the standing committee on legislation of the CNMP, 
the lawyer Elina Guimaraes (who served three times as Vice President of the 
CNMP and for a time as Secretary-General) played a major role in denounc- 
ing the inequities of the laws for women, especially married women. 

During the First Republic (1910-1926), the Portuguese council had 
encouraged and approved the legislative changes that occurred, which con- 
sisted mainly of giving women rights with new marriage and filiation laws 
and legalization of divorce (law of 3 November 1910). Following the sepa- 
ration between church and state in 1911, the divorce law would be in force 
for thirty years, until the Concordat of 1940. At that time the Portuguese 
legislation on paternity suits, family laws, and especially the law on divorce, 
seemed quite advanced compared with the laws in other countries. Even so, 
the president of the CNMP was aware of the gap existing between the laws 
and their application. 

These Portuguese feminists were unsatisfied with the lack of concern on 
the part of the Republicans to enact female suffrage. It is well known that, 
in the early twentieth century, political parties from the left were afraid of 
the conservative vote of women and the conservatives were against the prin- 
ciple of female suffrage. This was true of France and Belgium, Spain as well 
as Switzerland. Portuguese women had to wait thirty years longer than the 
French, who were enfranchised in 1944, but only three years longer than the 
Swiss, for their enfranchisement in 1974. In retrospect, it seems strange that 
these republican regimes opposed according the right to vote to women. 

During the Portuguese dictatorship, which lasted almost half a century 
(1926-1974), the legislation concerning women regressed: as mentioned 
above, divorce for religious marriages was forbidden with the Concordat 
of 1940, co-education was suppressed, and maternity leave was diminished 
by half the previous length. Censorship was established in 1926, and the 
1933 constitution’s assertion stated that the differences between men and 
women were a fact of “nature.” Even in such an adverse political climate, 
however, the CNMP managed to remain active. It continued advocating for 
women’s rights for more than three decades and under three different politi- 
cal regimes. Despite this, considerable efforts were made to international- 
ize the CNMP, which is demonstrated by the organization’s contribution to 
various meetings of the ICW and by its participation in the standing commit- 
tee of the ICW on laws and the legal position of women. This participation 
strengthened its already existing links with the French feminists of the CNFF. 

By focusing on the legal position of women in Portugal and efforts to 
reform it, this contribution has sought to reveal and analyze the develop- 
ment of a network of leading women and to uncover the transnational coop- 
eration that existed between them. By doing so, it thereby aims to contribute 
both to the writing of European women’s legal history and to the history of 
transnational feminisms.’* 
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16 Night Work for White 
Women and Bonded Labour 
for “Native” Women? 


Contentious Traditions and the 
Globalization of Gender-Specific 
Labour Protection and Legal 
Equality Politics, 1926 to 1939! 


Susan Zimmermann 


Gender-specific labour legislation—advocated by some as special “protec- 
tion” for and opposed by others as gender-specific “discrimination” against 
women—has been a contested issue since the late nineteenth century. By the 
early twentieth century it had gained ground, especially in many European 
countries and internationally. On-going conflict and division in national 
and international women’s and labour movements and organisations in and 
beyond Europe notwithstanding,? European governments emerged as key 
actors promoting the internationalization of gender-specific labour protec- 
tion as their representatives hammered out the International Convention 
Respecting the Prohibition of Night Work for Women in Industrial Employ- 
ment, known as the Berne Convention of 1906.3 An earlier international 
initiative, the International Labour Protection Conference held in Berlin in 
1890, in which high ranking representatives of more than a dozen European 
countries participated, had similarly advocated gender-specific labour law, 
including a ban of women’s underground work in mines and restrictions 
of women’s night work and Sunday work.* After World War I, the newly 
established International Labour Organization (ILO) contributed decisively 
to the further internationalization of these types of legal provisions. In the 
beginning, the ILO was strongly dominated by both the major European 
powers, many of whom reigned over large overseas empires, and by those 
forces and traditions in the European labour movement and labour inter- 
nationalism which were supportive of gender-specific labour legislation;> 
the United States of America and the Soviet Union joined the organisation 
only in 1934. Two among the six ILO Conventions adopted in 1919—the 
Maternity Protection Convention (C3, 1919) and the Night Work (Women) 
Convention (C4, 1919)—encompassed gender-specific international labour 
law; the White Lead (Painting) Convention (C13) was added in 1921, the 
Underground Work (Women) Convention (C45 ) in 1935, Other ILO instru- 
ments contained additional gender-specific regulations.6 ILO Conventions 
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were binding for any given territory only if the relevant authority ratified 
them, and the organisation allowed for additional softening of the stipu- 
lations contained in its instruments and partial or postponed application 
of these instruments insofar as less industrially developed or not fully self- 
governing territories were concerned; these limitations notwithstanding, the 
influence and “soft power” of the ILO in framing discourse and politics 
over labour issues internationally and within many countries and territories 
made itself increasingly felt.” 

Influential female trade unionists and other women’s activists and pol- 
iticians supported the ILO’s politics of gender-specific labour protection; 
yet already in the early years of the ILO, the conflict over gender-specific 
labour law, as had developed especially within both the industrial countries 
of Europe and to an extent internationally, was present.’ Even so, the period 
between the later 1920s and World War II marked the beginning of a new 
phase in the history of the struggle over gender-specific labour legislation on 
two levels. 

On the first level, under the pressure of women’s international activism, 
the ILO, albeit hesitantly, began to reconsider its unconditional support for 
special labour protection for women. The landscape of women’s interna- 
tional organising underwent important change in these years.? New organ- 
isations and coalitions made their appearance, focusing exclusively upon, or 
foregrounding, a politics of strictly defined gender equality. One particularly 
important coalition of international women’s organisations whose work 
focused on influencing the League of Nations and the ILO was the Liaison 
Committee of Women’s International Organisations. New organisations 
soon became important political actors alongside the older international 
women’s organisations, which pursued a more variegated agenda and either 
voiced ambivalent and lukewarm positions with regard to, or advocated in 
a straightforward manner, gender-specific labour law. Within this context, 
the Open Door International (ODI), one of the new organisations, emerged 
as a key opponent of the gender-specific international labour law promoted 
by the ILO. This organisation in particular launched a proactive, systematic, 
and on-going attack against all aspects of these politics.!? The ILO for its 
part mobilised its various supporters, not only among the big international 
non-socialist women’s organisations but also among trade union and social- 
ist women and their organisations. 

From a long-term perspective, the transnational challenges to special 
labour protection then unfolding contributed to turning the tide in favour 
of a gender-neutral labour law, which would prevail in the later decades of 
the twentieth century. In other words, what had begun in Europe, in the 
decades before 1914, as a conflict over gender-specific labour protection 
versus women’s equality in labour law gave rise in the long run to a ten- 
dency in labour law internationally to advocate the principle of legal equal- 
ity between the sexes. By the 1930s the conflict over labour law came to 
form one element in a broader political dynamic triggered by the efforts of 
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the international women’s organisations to embed the overarching principle 
of “equal rights” or “equality of status” of men and women in international 
law. These politics addressed the League of Nations in the first place.!! Fem- 
inist opponents of gender-specific labour law played an important role in 
bringing about these larger developments and aimed to capitalise on them; 
the ODI’s journal The Open Door argued in 1935 that any substantial, gen- 
eral “equal rights treaty ought to involve the denunciation by Governments 
of international agreements which place prohibitions on women’s work . . . 
as well as the repeal of all such legislation.” 2 

On a second level, the international labour standards of the ILO played 
a key role in globalizing the politics of women-specific labour protection in 
an unequally developing world. The women-specific ILO standards referred 
to above played a key role in internationalizing women-specific labour leg- 
islation and imbued this policy with the authority of the politics of the com- 
munity of empires and states. These standards, which originally emerged in 
response to the labour conditions in the industrial countries of the Northern 
Hemisphere, increasingly were ratified by various countries worldwide, and 
directly or indirectly influenced the labour legislation of even more countries 
as well as non-self-governing territories during the interwar period. In addi- 
tion, in the period from the late 1920s to the outbreak of World War II, the 
ILO developed a set of protective labour regulations aimed at restricting and 
protecting the bonded, or particularly oppressive,!3 labour of non-white 
populations in the Southern Hemisphere, which in ILO discourse through- 
out the interwar period was addressed as “native” or “indigenous” labour, 
and from the 1940s as “non-metropolitan” labour. The Forced Labour 
Convention of 1930 (C29), the Recruiting of Indigenous Workers Conven- 
tion (C50) of 1936, the Contracts of Employment (Indigenous Workers) 
Convention (C64), and the Penal Sanctions (Indigenous Workers) Conven- 
tion (C65) of 1939 were at the core of this policy. While the Forced Labour 
Convention had carefully avoided any restriction of the scope of applica- 
tion in terms of territories or populations concerned, by 1936 the ILO had 
settled for defining its “special” standards for “native labour” as concern- 
ing the “labour . . . of the indigenous populations of colonial territories 
or of self-governing countries where the indigenous populations are not in 
enjoyment of citizen rights but are in a position of dependency or tutelage;” 
included also was the labour of persons “assimilated” to these conditions.'4 

As this set of “special” standards for “non-metropolitan” workers emerged, 
the contest between gender-specific labour protection and legal equality 
between the sexes entered this new arena of international labour policy. In 
this process the already complex intersection of gender and class that had 
characterised the battle on gender-specific labour regulation in the indus- 
trial context began to visibly interact with political attitudes regarding race 
and unequal global development. Thus, the effort to craft international 
labour standards came to encompass both the conflict on special labour 
protection (with its implicit focus on “industrial” countries of the Northern 
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hemisphere), and the question of engendering protective labour legislation 
of a different type for “native” populations in the Southern Hemisphere. 

Taken together, the internationalization and globalization of gendered 
labour law and the mounting challenge to women-specific labour protection 
furnished one important component of a long-term historical shift of great 
importance for the future of women’s labour worldwide. | argue that in the 
long run, as policies foregrounding gender equality made inroads into inter- 
national labour law}? and labour law in many countries, they would become 
instrumental in facilitating women’s increasing inclusion in the world of 
paid labour in such a way that in many cases women’s work would suffer 
from an absence of both gender-specific and sex-neutral labour protection. 
This chapter aims to shed light on the historical origins of this development 
in the international struggle on gendered labour protection in the interwar 
period; it also seeks to enrich our theoretical and historical understanding 
of the political and historical puzzles that undergird this long-term develop- 
ment and manifested themselves on a variety of levels in the clash on gender- 
specific labour legislation that unfolded between 1926 and 1939. 

Rather than providing a full history of this clash, I focus here on the 
struggle over the revision of the ILO’s 1919 Night Work (Women) Conven- 
tion, and on several issues and conflicts over gender-specific international 
regulations of “native” labour between 1930 and 1939. In discussing these 
dimensions of the political struggle on gender and labour policy, I build on 
two lines of reasoning which allow us to make sense of some of the puzzles 
enshrined therein. Initially, we need to conceive of the clash between legal 
equality and differential labour legislation as a negotiation between politics 
focusing on reducing gender and class disadvantages. Secondly, we need 
to think of an implicitly white labour in the Northern Hemisphere and the 
bonded labour of “native” women and men in the Southern Hemisphere 
as unequally related constitutive elements of worldwide capitalist expan- 
sion, which drew into commodified labour an ever broadening strata of the 
population in the North and the South in the world of labour characterised 
by a race gap. 


International Labour Legislation and the Puzzles 
of Gender-Specific Labour Protection in the 
Global North and the Global South 


In June 1929, the British women’s organisation Open Door Council called 
an international conference in Berlin which drew up the “Constitution” of 
the future ODI as well as a “Manifesto and Woman Worker’s Charter of 
Economic Rights.” !© One year later, members of the British women’s organ- 
isation Six Point Group, with the support of Alice Paul from the U.S.-based 
National Woman’s Party, initiated the founding of another new international 
organisation, the Equal Rights International (ERI). Six Point Group mem- 
ber Helen Archdale would become the president of the new organization, 
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which defined as its first object “to obtain the adoption of the Equal Rights 
Treaty by the nations of the world.”!” Both of these organisations pursued 
a politics of strict legal equality between women and men. With the Scot- 
tish barrister Chrystal Macmillan as its founding president and prominent 
feminists such as Frantiska Plaminkova from Czechoslovakia and Gertrud 
Baer from Germany as long-term members of its Board,!8 the ODI focused 
primarily on women’s work and international labour law, whereas the ERI 
worked relentlessly for the overarching international Equal Rights Treaty. 

Legal equality feminism—as I will label the politics pursued by both 
these organisations—staged its appearance in international labour policy 
in a dramatic and confrontational style.!? The ODI in particular accused 
the ILO of the “International Mass Production of Restrictive Legislation” 
as “internationally financed by the governments of the world.”2! The 
ODI attacked legal stipulations providing for special labour protection for 
women as “restrictions” and “exclusion of women” as a “tyranny” which 
“however benevolent the intention . . . protects men by maintaining many 
employments and processes as monopolies for the male worker.”22 Whereas 
in the fields of suffrage, property, and education, the women’s movement 
had achieved a lot already, the ILO, because it successfully promoted the 
internationalization of gender-specific labour standards, was guilty of the 
proliferation of new “discriminations against women,” namely “in indus- 
try;” the ILO thus was viewed by the ODI as “a real danger to women.”23 

Within the ILO, the officers responsible for dealing with women’s issues 
reacted with a mixture of indignation, disinterest, and condescension, claim- 
ing, for example, that the “Open Door ladies” simply had no idea of the 
burden that heavy night work in factories put on women, and labeling the 
legal equality feminism domiciled especially in English-speaking countries 
a more “extremist” section of feminism.24 In the meantime, both the ODI 
and the ERI repeatedly stressed that they quite appreciated measures aimed 
at the protection of workers in general. The 1929 foundational manifesto of 
the ODI had affirmed that the ILO did “good work” in terms of advocat- 
ing gender-neutral labour regulations internationally.*> The ERI for its part, 
addressing members of the Governing Body of the ILO and the 1936 Ses- 
sion of the International Labour Conference, declared: “For the prevention 
of exploitation, and the safeguarding of health of the workers, industrial 
legislation is eminently necessary. Without it the standard of the workers 
would, in some quarters, tend towards a condition of slavery and the public 
spirited employer would suffer by the unfair competition of less enlightened 
rivals.”?° These statements give rise to a number of questions: Did the ILO 
and other supporters of gender-specific labour protection of women sim- 
ply misread the campaign for legal equality that the feminists were waging 
against gender-specific protective legislation as being based in anti-working 
class liberalism? And, in turn, did legal equality feminists simply ignore the 
fact that special labour protection restricted the otherwise limitless entrepre- 
neurial disposition of the work force? 
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The establishment of the ODI and the ERI offered a response not only 
to the internationalization of gender-specific labour law by the ILO, but 
it also reflected conflict amongst women and their international organisa- 
tions on the principle of legal equality in a number of policy fields. The 
issue of gender-specific labour protection had sparked a serious crisis within 
the International Alliance of Women (IAW)*’ a few years earlier. At the 
IAW Congress in 1926, held in Paris, the new generation of legal equal- 
ity feminists had tried hard but in vain to get this organisation, which had 
been the champion of legal equality concerning suffrage for decades, to 
declare itself against special labour protection for women. After this defeat, 
the legal equality feminists felt that they were “left... without an Inter- 
national body equipped for dealing with the various attacks on women’s 
right to work made by the International Labour Organisation.”28 An addi- 
tional conflict over the question of the international regulation of married 
women’s citizenship culminated around 1930, when the conference on the 
Codification of International Law held under the auspices of the League 
of Nations discussed the “nationality of married women.” Legal equality 
feminism was clearly gaining ground internationally with the related con- 
flicts triggering substantial change on the landscape of women’s organised 
internationalism.?? | 

Thus, the conflict over legal equality had at this point triggered a major 
upheaval in international gender politics, with the ODI’s on-going assault 
on the ILO and conflict amongst international women’s organisations on 
gendered international labour policy becoming a basic feature for many 
years to come. In short, by the 1930s gender-specific labour legislation inter- 
nationally was under severe attack. 

However, in the years between 1926 and 1930, the ILO managed, with 
the active support of major international women’s organisations and with- 
out provoking a real outcry from the legal equality feminists, to introduce 
a major new gendered element into international labour protection. This 
was the complete prohibition of forced labour for “native” women, as 
opposed to “native” men. The ILO’s Forced Labour Convention of 1930, 
which had been under preparation since 1927, contained a clause accord- 
ing to which the responsible authorities of any country or territory could 
still draw “native” men into forced labour for public purposes. In prepar- 
ing these gender-specific regulations, the ILO had garnered the support of 
prominent international and a number of British women’s organisations. 
These organisations formally posited their requests for such action even 
before the first meeting, in 1927, of the ILO’s own Committee of Experts 
on Native Labour, the body which within the organisation was to — 
authoritative guidelines for any future dealings with bonded labour. The 
Committee assembled high-ranking experts, most of them with sis ia 
in, or otherwise connected with, colonial administration and Pee 
icy of the “powers;” exclusively male in the beginning, in ares | 
Madame Marzorati, Member of the Institute of Colonial Women in Brussels 
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was added.*? When the Committee of Experts convened in July 1927, it 
discussed two memoranda submitted by women’s organisations, and, in a 
move that must be considered rather extraordinary for the ILO at the time, 
these documents were subsequently reprinted as an appendix to the Inter- 
national Labour Office’s conclusive report on forced labour laid before the 
twelfth Session of the International Labour Conference sitting between 30 
May and 21 June 1929.3! These two memoranda had been drafted after a 
meeting in London in March 1927 during which the responsible officer of 
the ILO and a representative of the Antislavery and Aborigines Protection 
Society addressed the assembled delegates of the women’s societies. At this 
meeting, ILO representative Harold Grimshaw laid out the baselines of the 
ILO’s policies on forced labour, which indeed would become the guiding 
principles of the Forced Labour Convention adopted in 1930. He “stated 
that the suggestions he would make were based on the assumption that 
forced labour was in some cases justifiable, an assumption the merits of 
which he declined to discuss.”32 Measures intended to “minimize the dan- 
gers of such labour” included the complete prohibition of forced labour 
for women, the definition of a maximum percentage of males who “might 
be taken from any locality” at one time, and restrictions of the amount of 
forced labour which could be demanded from one individual. Following 
this meeting, the representatives of the women’s organisations appointed an 
ad hoc committee to devise a memorandum to be sent to the ILO’s Com- 
mittee of Experts on Native Labour.?3 In the end, two parallel memoranda 
were sent to Geneva. One was co-authored by the International Council of 
Women (ICW), the politically moderate international umbrella organisation 
of women, and representatives from other important international organisa- 
tions, among them the IAW and the Women’s International League for Peace 
and Freedom (WILPF). The second memorandum was signed by a number 
of prominent British women’s organisations, among them the British branch 
of the WILPE. The two documents agreed that, in principle, forced labour 
for private purposes as well as for women and children should be imme- 
diately prohibited, and both made a case for the principal demand, which 
was to abolish forced labour altogether as soon as possible. The argumenta- 
tive emphasis of the two documents, however, was markedly different. The 
representatives of the international organisations, which rallied behind the 
ICW, made a firm case for gendered differential labour protection and a 
policy of strengthening gendered family and social structures as translated 
into the context of forced labour and “native communities.” Women, chil- 
dren, and the “unfit and aged . .. should in any case be exempt” from forced 
labour. Care should be taken not “to call for any service, which would 
involve a break-up of family life. . . . We venture to suggest that... the 
claims of tribal and family life should always dominate” and form a core 
principle of any future convention in relation to forced labour.34 The tone 
of the second memorandum submitted “by a Council of British Women’s 
Organisations” was entirely different. It avoided reference to family and 
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tribal life and talked exclusively about work. The total quantity of forced 
labour, i-e., adult men who would be obliged to do forced labour, “should 
not be so great that it causes local distress for lack of adequate male labour, 
nor should the period of work conflict with the village requirements in the 
matter of labour;” moreover, forced labourers must not be provided with 
prostitutes.?5 The ICW statement did not point to free labour as an alterna- 
tive to forced labour, whereas the British memorandum did.76 

In 1927 during its first session, the ILO’s expert committee did indeed 
embrace the major common demand of both memoranda and established, 
without any further discussion, the principle that forced labour for women 
and children was to be prohibited at once.?” In 1929, when forced labour 
was discussed at the twelfth Session of the ILO’s International Labour Con- 
ference, Betzy Kjelsberg, who as a delegate represented the Norwegian gov- 
ernment but was also vice-president of the ICW, underlined the importance 
of the documents submitted in 1927 by the women’s organisations.*8 

Conspicuously absent among the signatories of the two memoranda were 
three organisations that represented, within the British context, the legal 
equality position in a most uncompromising manner and which were or 
would be instrumental in internationalizing legal equality feminism in these 
years: the Six Point Group, the Open Door Council, and the St. Joan’s Social 
and Political Alliance.2? Whereas the ICW indirectly made itself heard at the 
meeting of the International Labour Conference through the voice of Betzy 
Kjelsberg, there was no spokesperson for legal equality feminism at either 
the 1929 or at the 1930 Sessions of the International Labour Conference 
when the provisions of the Forced Labour Convention were discussed and 
adopted. The ODI, which with regard to “general,” i.€., industrial, labour 
legislation waged its highly publicised battle against the ILO s politics of 
international “inequality conventions” as early as 1929, did at no point 
raise its voice. It was not until the second half of the 1930s, when the ILO 
prepared other conventions on bonded labour, that internationally organ- 
ised legal equality feminists did weigh in on the subject of gender-specific 
regulation of “native” labour. “Indigenous” women should have, so they 
then argued, the same right as “indigenous” men to enter into long-term 
contract labour as opposed to those gender-specific restrictions to nee. 
pendent contract-making which the ILO had initially contemplated. This 
intervention must be seen in the context of the intensifying preoccupation 
of Western-based, non-socialist international women’s orpapisations and 
their coalitions with the legal status of “native” women. Yet while ne 
question of judging the reality of women’s work in industrial countries an 
the argument that the female workers themselves should be ee ae 
in this regard were important tropes in the Northern-oriented debates Hi 
women’s organisations on gender-specific labour law in the eG perio 
these same tropes were invisible in discussions of the legal regu ah ) 
the particularly oppressive labour of non-white women in the Southern 


Hemisphere. 
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These developments in relation to gender-specific regulations of forced 
labour give rise to a number of questions: Why did the internationally 
organised legal equality feminists sidestep reference to the Forced Labour 
Convention in their highly publicised assault on gender inequality in inter- 
national labour protection? Was legal equality feminism disinterested in 
“native” woman workers at this point? Was it that they did not dare to 
suggest, under the banner of legal equality, that “native” women should 
still be included among those adult individuals whom colonial and other 
authorities in the South would have the right to recruit into forced labour 
in the future? If so, why, then, did legal equality feminists not demand— 
alternatively—that forced labour should be completely abolished for both 
“native” men and women at once? And why, in turn, would legal equality 
feminists still lobby in the later 1930s for the gender-neutral involvement 
of “native” women in other forms of extremely exploitative labour in the 
Southern Hemisphere? 

In the following sections I try to make sense of the puzzles built into 
the international struggle on gender-specific labour protection with a focus 
on the relationship between these two dimensions of international labour 
policy: the universal labour standards that emerged out of a preoccupation 
with labour relations in industrial countries, and the “special” labour stan- 


dards that referred to particularly oppressive labour relations in the South- 
ern Hemisphere. 


The Northern-Centric Battle over Gender-Specific 
Labour Protection 


As the newly formed ODI launched its campaign against the ILO’s gender- 
specific international instruments, which its leaders considered to be “dis- 
criminations against women . . . spreading like a malignant growth,”*2 the 
question of gender-specific restriction of women’s work at night developed— 
along with women’s work in mines and other issues—into one of the most 
significant bones of contention. By 1930-1931, the ILO was contemplating 
a modification of its 1919 Night Work (Women) Convention, according to 
which the restrictions of women’s night work would no longer apply “to 
persons holding positions of supervision or management.” The pre-history 
of the related activities reached back to an intervention of the government of 
the United Kingdom in 1928, with the British Women’s Engineering Society 
involved in the background.* In parallel, the ODI in 1929 launched its fron- 
tal attack on the ILO against gender-specific labour legislation. The impact 
of this campaign on the leadership of the ILO was clearly discernible—at 
least internally. The Director, Albert Thomas, engaged in repeated discus- 
sions with influential representatives of those women’s organisations, who 
“were... emphatic in their anxiety to help the [International Labour] Office 
and . . . convinced of the rapidity with which the ‘Open Door’ movement 
was spreading.” As a result, Thomas came to consider, especially in relation 
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to the Night Work (Women) Convention, “whether the time is not ripe for 
a re-examination of the position of women in industry” along the line men- 
tioned above.** After a failed attempt in 1931, in 1934 the ILO revised the 
Convention—resulting in the adoption of the Night Work (Women) Con- 
vention (Revised) (C41)—to make the definition of “night” somewhat more 
flexible and to exempt women in management positions from the restrictions. 

Restrictions of women’s work at night had long formed one of the most 
contentious issues in the conflict on special labour protection. The argu- 
ments put forward both in favour and against special labour protection 
for women were many, and many women engaged in women’s and labour 
activism spoke out against special labour protection as discriminatory. They 
also reiterated their concern about male self-interest, in relation to both the 
world of work and the domestic sphere, as informing the preference of oth- 
ers for special protection for women workers; participants in the debate time 
and again pointed to male and trade-unionist interest in monopolizing well- 
paid night work for men as well as to men’s interest in controlling, female 
sexuality and the family by keeping women at home during the night. In 
addition, as women’s and gender historians have repeatedly demonstrated, 
special protection laws in many countries in reality were effectively designed 
to exempt low-paid female night work, for example in the food industries 
and the service sector, from any restrictions.*5 

Those who defended special labour protection for women against the 
critique and politics of legal equality feminism—such as the majority of 
the labour women present at the January 1930 meeting of the Interna- 
tional Advisory Committee of Women of the Labour and Socialist Interna- 
tional, amongst them the British Marion Phillips and the German Gertrud 
Hanna‘**—had clear reasons to do so, reasons that cannot be reduced to 
adherence to or silent acceptance of male privilege or hierarchically struc- 
tured gendered difference. These reasons stand out when we analyse both 
the defence of and the attack on special labour protection for women simul- 
taneously from a gender-only and a class-only perspective, as well as against 
the dominant political context, or the actors’ perception of this pee 
in a given historical moment. Schematically simplifed, such ana sae 
reveals the following. From a gender-only perspective, abolishing orr ie 
ing gender difference in labour protection would reduce or abolish ee 
disadvantage or discrimination as described in the arguments against specia 
protection (summarised above).*” Such a policy, in other words—to use a 
convenient short hand—would close or at least narrow the gender gap in 
labour protection. In a context in which gender-specific pea aman 
did already exist, this gap could only be closed or narrowed either by ae : 
ing current woman-specific standards of labour protection to ae S sa 
match or to approximate those for women, or by tere os — 
the pre-existing standards for women. From a perspective t ‘ ae oes 
legal equality between the sexes, both of these policies wou - aaa 
equally to closing or narrowing the gender gap. At the same time, 
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class-only perspective, these same two strategies of narrowing or closing the 
gender gap embodied two distinctly opposing moves. Applying pre-existing 
women-specific standards of labour protection to men too so as to match or 
get closer to those for women would mean that a growing number of indi- 
viduals belonging to the working class would enjoy more labour protection. 
Such a move would contribute to curbing class exploitation or class disad- 
vantage in the world of work; it would, in other words, reduce the class gap. 
By contrast, narrowing the gender gap by abolishing or lowering pre-exist- 
ing women-specific standards of labour protection would effectively widen 
the class gap in the world of work; in other words, it would open the door 
for more exploitative labour relations. From the perspective of a combined 
gender and class analysis which itself does not prioritise gender over class or 
class over gender, there were thus not only two but three principal positions 
in the controversies over gender-specific labour protection. 

First, there were those who would defend pre-existing women-specific 
labour protection or aimed to introduce such legislation. They regarded as 
a class-gain any such move, whatever the implications from the perspective 
of widening the gender gap might be. They prioritised, in other words, the 
reduction of the class gap over anything that would happen in the course 
of application in terms of the differential treatment of women and men in 
labour protection. In doing so, some of the supporters of such a position 
conceived of women-specific labour protection as a first step toward more 
comprehensive labour protection and/or as a measure which could be more 
easily achieved (despite the resistance of employers and, in some cases, the 
state) than many other measures of labour protection. This was clearly the 
official position represented by the International Labour Office and many 
of its officers, including the women officers co-directing the organisation’s 
women’s work agenda during the 1920s and 1930s, Martha Mundt and 
later Marguerite Thibert. The axiomatic contours of this position were 
expounded by Albert Thomas, the Director of the International Labour 
Office, in response to the arguments put forward on 30 September 1930 by 
a women’s deputation, introduced by Alice Paul and including among oth- 
ers Helen Archdale, the Australian Jessie Street, and the Romanian Marie 
Boskoff-Zoty; all of these women were leading representatives of the emerg- 
ing ERI. These women strongly argued in favour of legal equality; they 
demanded alterations of the ILO’s Night Work (Women) Convention and 
White Lead (Painting) Convention that would make them conform to the 
principle of legal equality between the sexes. Pointing to concrete historical 
examples, Thomas explained to the delegates that “the task of protecting 
workers had been begun along the line of least resistance and the protection 
of women had led in due course to the protection of workers in general.”*8 
Yet critics of this view nevertheless had a point when they claimed that (his- 
torically speaking) special protection had resulted from a partial coalition 
of patriarchal interest amongst employers, trade unions, and states, and that 
in reality women’s labour—despite all specific protection—had always been 
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organised in such a way as to serve employers’ interests in obtaining cheap 
and highly exploitable labour. Supporters of gender-specific labour regula- 
tions for women would, of course, claim in turn that protecting women as 
such did not equal “discrimination” against or “restrictions” on women. 

The second position in the battle on gendered labour protection priori- 
tised the reduction of the gender gap over the reduction of the class gap 
insofar as it did not combine its struggle against gender-specific labour pro- 
tection with a definite statement as to whether or not legal equality in labour 
law between women and men should be achieved by lowering pre-existing 
women-specific standards or, alternatively, by raising the standards of pro- 
tection for male workers. This was, as I will demonstrate below, the posi- 
tion of the ODI and other groups of legal equality feminists. In historical 
contexts where employers and their interests enjoyed a strong political and 
economic position, policies based in this position were indeed likely, via 
reference to gender equality, to contribute to political dynamics that could 
easily result in the erosion of pre-existing labour standards. 

A third position in the conflict on gender-specific labour protection 
would resist prioritizing the reduction of the gender gap over the class gap, 
or the class gap over the gender gap. Where women-specific labour protec- 
tion existed already, representatives of this position would work to develop 
labour protection standards further so as to include male workers. They 
would also argue in favour of introducing more and better measures of 
labour protection for both sexes at the same time. In terms of realpolitik, 
i.e., in terms of how they would relate to plans or action aimed at raising or 
lowering pre-existing gender-specific protection standards, representatives 
of this position would oppose a policy of lowering such standards because 
to do so would mean the prioritization of narrowing the gender gap over 
the class gap; in this way they would tolerate the gender gap as it had been 
enshrined in pre-existing legislation in order not to nsk a trade-off berween 
narrowing the gender gap via broadening the class g2>- In taking this post: 
tion they concurred, if for different reasons, with representatives oF Gre Exse 
position who would similarly defend pre-existing gender-specific labour 
protection. : 

Partisans of ODI, including future president Chrystal Macmillan, deh- 
nitely did not position themselves in this third way in the battle over special 
labour protection in the Northern Hemisphere as something evil or benefi- 
cial for women in the interwar period. In fact, their self-positioning resem- 
bled the second principle position described above in that it consciously 
chose to prioritise gender equality in labour protection over any clear ct 
tion on the class question. In a March 1929 letter to Marie Heinen of the 
Dutch National Bureau for Women’s Labour, Macmillan underlined that 
this was indeed the approach informing the principled statements of 7 
emerging organization. Macmillan wrote in her capacity as chairman ) 
the International Committee of the British Open Door Council, which was 
organising the foundational meeting of the new international organisation 
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in Berlin. Expanding on the principles according to which her organisation 
had been operating, she explained to Heinen: “After reading your Interna- 
tional Leaflet I see that you take in some questions that we do not take in, 
for instance you declare yourselves in favour of legislation for the regulation 
of the work of women and men. While probably every one of our Members 
as an individual approves of this, we as an organisation have concentrated 
on the one point, namely, that whatever regulations may be made, these 
should apply equally to men and women.”*? Macmillan went on to explain 
that the “Object” of the future ODI (as had already been drafted) would not 
be discussed or negotiated during the upcoming Berlin conference. Rather, 
the conference would “call together those who support our object with a 
view to getting together an International Body to support it in its three 
aspects.”°° The relevant first two parts of the statement describing the prin- 
cipal objective of the ODI as adopted in June 1929 read: “To secure that a 
woman shall be free to work and protected as a worker on the same terms 
as a man, and that legislation and regulations dealing with conditions and 
hours, payment, entry and training shall be based upon the nature of the 
work and not upon the sex of the worker.”5! Upon its foundation in 1929, 
the ODI demanded the revision of the ILO’s Night Work (Women) Conven- 
tion so as to ensure that wherever night work was “forbidden it shall be for- 
bidden both to men and women,” and that any particular regulations “shall 
apply equally to men and women.” At its Stockholm conference in 1931, 
the ODI adopted a resolution which called upon the International Labour 
Conference “to abrogate the present [ILO] Convention” and, using the lan- 
guage agreed upon earlier, declared that no alternative instrument would be 
acceptable “unless it provides that any prohibition or regulation of night 
work is based on the nature of the work and not on the sex of the worker.” 2 

Despite its positive attitude, at least in principle, toward (gender-neutral) 
labour regulation or protection, the priorities of the ODI manifested them- 
selves on many occasions. One example was the response of the organisation 
to the Advisory Opinion of the Permanent Court of International Justice, 
which, by 1932, had established (in response to a query submitted by the 
ILO) that the 1919 Night Work (Women) Convention was indeed phrased 
in such a way as to include women who worked in management positions.>? 
In response to this finding, the ODI launched a campaign by which coun- 
tries that had ratified the ILO’s 1919 Night Work (Women) Convention 
were asked to repudiate the Convention “at the earliest possible moment” 
or else to “immediately . . . denounce the Convention, and amend their leg- 
islation;” this “is a duty we owe to the women concerned, and to all women 
who believe that International Labour Conventions should be so framed as 
to protect the workers from low wages, bad conditions, and exploitation, 
and not to deprive them of opportunities of earning a good living.” *4 

The ODI put forward a similar demand regarding the ILO’s parallel 
deliberations on a future instrument concerning the forty-hour week. Here 
it argued that such a restriction of individual working hours was likely to 
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produce additional disadvantages and dangers for those in many factories 
“to whom special restrictions apply” because the switch to the forty-hour 
week was likely to induce a new shift system involving night work or more 
night work. The ODI therefore asked the ILO to adopt “as prerequisite 
to any action with respect to the forty hour week” a new policy regarding 
night work: “As soon as it is constitutionally possible,” the Night Work 
(Women) Convention “should be superseded by a convention placing the 
same restrictions as to night work on men and women alike” with “any 
necessary continuous processes or other desired exceptions being scheduled 
as exemptions for men and women alike.”°5 

An analysis of the simultaneous implications of this policy in terms of 
widening or narrowing the class as compared to the gender gap reveals that 
with these demands, the ODI—while declaring itself in favour of regulation 
or restriction of night work (i.e., in favour of controlling the class gap)— 
actually prioritised the narrowing of the gender gap over the narrowing or 
widening of the class gap. In demanding the unconditional repudiation of 
the Night Work (Women) Convention, i.e., the repudiation of all special 
protection enshrined therein, the ODI on the international level advocated a 
closure of the gender gap in such a way that this would combine with a defi- 
nite measure of widening the class gap. This move was combined with an 
indefinite statement about national “amendments” that left an open ques- 
tion as to whether or not such amendments would narrow or widen the 
class gap on the national level, as compared to the status quo ante in inter- 
national law. When talking about a future international instrument that 
should, as soon as “constitutionally possible,” replace the old Night Work 
(Women) Convention, the ODI gave voice to a similar political vision and 
employed a similar argumentative strategy. Referring in an indefinite man- 
ner to “restrictions” on night work, “continuous processes” that might be 
defined as requiring night work, as well as “exceptions” from the prohibi- 
tion of night work in future regulations, the ODI talked in the affirmative 
about some measure of control of the class gap, yet it left undefined the 
particular measures that might be taken to control the class gap. Taken 
together, the politics of the ODI thus were based in a strategy which com- 
bined the demand for a definite measure of widening the class gap—via 
repudiation of the old, gender-specific international convention—while not 
making any statement about the desired measure of narrowing the class gap 
via the introduction of new, gender-neutral restrictions (as compared to a 
situation of no restriction of night work at all or pre-existing gender-neutral 
restrictions) on national or international levels. This kept an option open 
according to which the demand to close the gender gap—which was at the 
core of the ODI’s politics—would actually be accompanied by a widening 
of the class gap in labour protection either in the labour legislation of some 
countries or internationally. 

While the ODI never discussed the problem in these terms, the organisa- 
tion, in avoiding any definite statement about the politics of widening or 
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narrowing the class gap, in fact built its policy on tolerance regarding a pos- 
sible widening of the class gap in the course of narrowing the gender gap. 
It is for this reason (among others) that actors involved in the battle over 
gender-specific labour protection, who, as was the case with the ILO, under 
no circumstances were prepared to open the door to a potential widen- 
ing of the class gap in labour protection nationally or internationally, were 
alarmed by the ODI campaign against the ILO’s Night Work (Women) Con- 
vention. The political and economic circumstances of the Great Depression 
in the aftermath of the stock market crash of 1929 lent additional weight 
to the fear that putting into question pre-existing international standards of 
labour protection would play into the hands of employers’ growing power 
and increased disposition over the workforce. On the other hand, equal 
rights feminists—and the personnel of the ILO—were increasingly alarmed 
that the same economic depression was fostering (in part successful) endeav- 
ours in a number of countries to add new restrictions, especially to married 
women’s right to earn their own living, i.e., that gendered restrictions in the 
world of work were ominously on the rise.5¢ 

It was no wonder that the conflict between legal equality feminists and 
the ILO continued to escalate throughout the 1930s. The 1934 Session of 
the International Labour Conference adopted by a large majority the lim- 
ited revision of the Night Work (Women) Convention mentioned above. 
In the conference committee British trade unionist Julia Varley had given 
voice to the third position in the conflict on gender-specific labour protec- 
tion described above: opposing “any exemptions from the Convention,” she 
declared herself both “in favour of protective legislation for women” and 
“the prohibition of night work for men as well as women.” 5” 

This first sign in 1934 of the growing flexibility of the ILO was accompa- 
nied, however, by the preparation, and followed in 1935 by the adoption of 
the Underground [Women] Convention, prohibiting women’s underground 
work in mines, a step bitterly opposed by legal equality feminists.58 And 
still: in the second half of the 1930s the legal equality principle, in both its 
labour-related and more general incarnations, finally made tentative inroads 
into the ILO’s approach to international labour protection, with American 
women and states playing an important role in the process.°? The only previ- 
ous substantial formal commitment of the ILO to gender equality had been 
the principle “that men and women should receive equal remuneration for 
work of equal value;” this principle was enshrined in its 1919 Constitu- 
tion.© The first Labour Conference of the American States, sponsored by the 
ILO and held in Santiago, Chile in 1936, reaffirmed the ILO’s affirmation 
of gender-specific labour protection, particularly regarding the Night Work 
(Women) Convention and minimum standards for maternity protection. The 
resolution on minimum wages, however, explicitly invoked the principle of 
fixing wages “according to the nature of the work irrespective of the sex 
of the worker.” This phrasing had long been at the core of legal equality 
feminism’s demands in relation to labour regulation.®! In 1937 the general 
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Session of the International Labour Conference adopted a resolution which 
broadened the ILO’s approach to women’s issues beyond the traditional 
focus on gender-specific labour law. The basic idea of the resolution was—as 
underlined by the government delegate of the United States and well-known 
social reformer Grace Abbott, who had submitted it—that “much protective 
legislation would be unnecessary if women enjoyed equal civil and political 
rights with men.”®? The resolution itself, while bitterly critiqued by the ODI 
as a new “attack on women’s civil rights” and an example of “confused 
thinking,” still urged the governments to put into law and administrative 
practice a number of “principles of the greatest importance,” among them 
the principle that “in addition to full political and civil rights . . . women 
should have full opportunity to work.” The resolution reaffirmed, but also 
rephrased, the equal pay principle demanding that women should “receive 
remuneration without discrimination because of sex.” 

By 1939 the authoritative ILO study The Law and Women’s Work 
similarly mirrored the cautious process of opening toward more equality- 
oriented labour laws within the ILO. It described women-specific labour 
protection as dating from a time “when there was. . . little support for 
labour legislation” and as later being superseded in large degree by more 
general regulations. The study stated: “The laws and regulations that have 
been designed to solve the difficulties arising out of the social conditions of 
a given period often change at a slower rate than the circumstances, so that 
part of the [women-specific labour] legislation ostensibly in force meets the 
conditions of yesterday rather than those of to-day.”®* While referring in the 
affirmative to generalizing protective labour law in which women-specific 
regulations would be no longer as relevant as in the past, this approach 
simultaneously justified specific measures of protection as cornerstones of 
the historical and unfinished pathway toward such generalization. . 

The same ILO study classified forced labour as “heavy” work, which for 
this reason was completely prohibited for women by the ILO Forced Labour 
Convention of 1930; it did not address gender-specific regulations of other 
forms of “native” labour.© Yet during the 1930s the ILO was increasingly 
confronted with the demands of legal equality feminism in the latter field 
of international labour policy. In the following section, I explore how the 
confrontation rooted historically in industrial labour policy with an implicit 
focus on the North—regarding the role of gender-specific labour regulation 
and forming part of the historical struggle on the overall progress of labour 
protection played out in the policies of constructing labour standards for 
oppressive labour with a focus on the Southern Hemisphere. 


Making Sense of Gender-Specific Regulations 
for “Non-Metropolitan” Labour 


The process which had led international and British women’s a ain 
to address the ILO in 1927 with their two memoranda regarding force 
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labour had been set in motion in the course of political manoeuvres and 
public debate in England prior to the first meeting of the Committee of 
Experts on Native Labour, which was to deal with the issue on behalf of the 
ILO. Both memoranda were designed to support the ILO’s emerging politics 
of prohibiting forced labour for private purposes as well as for women and 
children. That is, the memoranda were agreed that with regard to forced 
labour—for lack of more far-reaching measures—special labour protection 
for women was indeed desirable. At the same time there was—as we have 
seen in section one above, describing the contents of the memoranda—a 
clearly divergent emphasis on the labour issue proper in the British memo- 
randum versus a focus on family and social reproduction in the memoran- 
dum signed by the ICW and its partner organizations. In this way, from 
the very beginning, the on-going transnational Northern-centric debate on 
special labour protection unmistakably translated into the dealings of wom- 
en’s organisations with ILO politics concerning labour relations and social 
reproduction in the Southern Hemisphere. The British women’s organisa- 
tions which signed the first memorandum avoided any reference to differ- 
entialist and socially conservative family values while joining forces with all 
those for whom gendered gradualism in prohibiting forced labour by inter- 
national labour law seemed to be the right way, or at least the only viable 
way, to proceed at this given historical moment. Yet why were the parti- 
sans of strict legal equality feminism and its critique of gendered labour law 
so conspicuously absent in 1927 when various national and international 
women’s organisations discussed the gendered abolition of forced labour? 
Why did the ODI not extend its vociferous campaign against gender-specific 
“restrictions” in labour law to the question of forced labour? After all, forced 
labour—including its gender-specific prohibition—became the key item on 
the agenda of the Sessions of the International Labour Conferences in 1929 
and 1930, and the ODI, upon establishment during the 1929 Session of the 
International Labour Conference, immediately launched an uncompromis- 
ing campaign against the ILO’s pre-existing conventions and its plans to 
devise additional international instruments involving gender-specific regula- 
tions of labour. In December 1929, for example, the ODI, in relation to the 
work of women in mines—which the ILO similarly classified as “heavy” 
work,°© which justified gender-specific restrictions—publicly declared that, 
while it did not wish to express itself “either for or against women working 
underground,” recent proposals of the ILO for a convention that would 
“prohibit all paid underground work to adult women... must be com- 
batted.”°” On the issue of forced labour there was no activism that would 
have been based in an analogous self-positioning as expressed by the ODI 
in relation to the underground work of women in mines, but rather there 
was a distinct reticence. I argue that this reticence resulted from a funda- 
mental misalignment between the legal equality agenda as represented by 
the ODI and the problem of how to deal with forced labour in international 
labour law. One unresolvable problem involved the issue of independence 
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and choice. The ODI, or at least its Chairman Chrystal Macmillan, stood 
unrelentingly for linking legal equality on the one hand with independence 
and choice as two further combined elements of women’s individualization 
in the world of work. 

In a parallel international struggle between the coalition of international 
women’s organisations and the 1930 conference on the Codification of Inter- 
national Law sponsored by the League of Nations and sitting at The Hague, 
and amongst women’s organisations themselves, on the question of married 
women’s citizenship, the complex relation between legal equality and inde- 
pendence or choice would soon prove to be divisive amongst legal equality 
feminists themselves. In this conflict Chrystal Macmillan was probably the 
most prominent spokesperson for a political position that would see to it 
that legal equality and independent choice be always combined.®® Regard- 
ing forced labour, however, such a combination was impossible because 
forced labour by definition was opposed to choice, in other words, choice 
as enshrined in the institution of the labour contract, which in turn was 
based in the principle that women and men should be legally free to decide 
about their engagement with the world of work. By the late 1930s the ODI 
indeed defined the “right of contract” as “a condition and the first advance 
from the lower condition of status; . . . the slave had status, and emerged 
from that status into the condition of contract, after which other civil rights 
accrued.”®? Such self-positioning ruled out the option to simply demand 
legal equality of men and women in relation to forced labour because such 
demand might be construed as justifying forced labour as legally permis- 
sible—a contradiction in terms to the principle of choice and freedom of 
contract for women and men. 7 

The insistence on choice as a foundational element of the ODI’s politics 
thus might have suggested in principle that the organisation would demand 
the immediate abolition of forced labour for both women and men. Yet such 
a course of action would have been irreconcilable with the ODI’s principle 
of refraining from declaring itself in any definite manner in favour or against 
certain types of labour protection (i.e., beyond legal equality between the 
sexes in any such instrument). If we approach the question of forced labour 
from the point of view of the ODI’s principle of prioritizing gender-neutrality 
in labour-policy over any definitive statement on the desirable forms and 
development of labour protection in general, then the organisation would 
have been likely to demand, in relation to any regulation of forced labours 
gender equality alone; yet this would have opened the door to a policy 
postponing the prohibition of women’s forced labour to a time when a 
forced labour would be abolished. This, again, was not an option for legal 
equality feminists such as Macmillan because it would have contradicted the 
free choice principle. 

The ODI consequently did not opt for any of these alternatives. The lack 
of a straightforward self-positioning of legal equality feminism on the issue 
of forced labour in the years between 1927 and 1930 was a response to 
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the problem described above. Only avoidance of the issue of forced labour 
enabled the ODI to circumvent these irresolvable tensions. The first was to 
potentially compromise the principle of choice and to tolerate explicitly the 
possibility of the prolonged legality of forced labour for women, options 
which the organisation could not rule out if in the field of forced labour it 
demanded legal equality alone. The second was to compromise the exclusive 
focus on demanding legal equality between men and women in labour law, 
as would be the case if the organisation—based in its attitude advocating 
choice—demanded immediate abolition for both sexes so as to remain true 
to the principle of choice. The ODI was caught logically between a rock and 
a hard place. 

The principle pursued by the ODI of avoiding combining the demand for 
gender equality in a given policy field with demands aimed at reducing other 
dimensions of inequality or oppression bore clear resemblances to the legal 
equality politics concerning suffrage as pursued by the IAW. The latter had 
always demanded that suffrage be granted to women on the same terms as 
men, and in this way the IAW sidestepped all demands to declare itself-— 
despite its principle commitment to full democracy—in favour of or against 
either general or restricted suffrage.” If, in relation to the ILO’s project fora 
Forced Labour Convention, legal equality feminism in 1927 or 1930 wished 
to remain true to this principle, it would not speak out in favour of immedi- 
ate abolition of all forced labour for women and men. This is so even if we 
cannot rule out the possibility that other—coincidental—circumstances may 
have also contributed to the silence of the ODI on the problem of forced 
labour. 

Weaving together these considerations, it appears that the reticence of 
legal equality feminists to speak out on the subject of forced labour, while 
the ILO’s Forced Labour Convention was in the making, was due to the 
fact that the ODI did not wish to be identified with the political option of 
postponing or demanding the abolition of forced labour for women while 
silently accepting its prolongation for public purposes for men. One relevant 
public statement was published in the periodical of the ODI, The Open 
Door. It was a minor comment, hardly on the scale of the huge articles, 
manifestos, and campaigns launched by the ODI against any other “inequal- 
ity” convention or policy pursued or proposed by the ILO; it referred to a 
zealous statement by Roland Venables Vernon, an advisor to the govern- 
ment of the British Empire (and Assistant Secretary at the Colonial Office) 
and reporter of the conference committee on forced labour at the 1930 Ses- 
sion of the International Labour Conference. Vernon had described forced 
labour as here to stay once the Forced Labour Convention would be ratified 
(i.e., forced labour for public purposes performed by adult males) as “virtu- 

ally as completely protected . . . and in many respects .. . just as well off” 
as any other labour regulated by progressive labour law.”! The Open Door 
reflected on this statement, and commented critically on the exclusion of 
women from forced labour laws that Vernon had characterised as providing 
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“complete” protection. The ODI also focused on the implications of this 
exclusion for the future of women’s work after the complete abolition of 
forced labour. The ODI claimed, “If this is so,” that is, if forced labour as 
legalised by the ILO convention was “just as well off” as other labour, then: 


we wonder at the unanimity of Governments and the Conference in 
excluding women from Forced Labour. We would point out that if, 
and when, forced labour is regulated as strictly as is claimed by the 
advocates of the draft Convention, the effect will be to exclude women 
from paid work. Moreover, in the different countries as forced labour 
disappears, and is replaced by free labour, women will necessarily be 
less experienced and trained in certain work than the men who have 
been doing it for pay, though they will, of course, have been doing the 
essential work on the land and in the home left undone by the man, but 
without pay.’* 


The ODI framed its policy in such a way that it could not be mistakenly 
interpreted as a policy that would accept in principle the political option 
of postponing the abolition of forced labour for women. This was remark- 
able if read against the organisation’s self-positioning in all fields of indus- 
trial labour protection. Through its politics of avoiding rather than clearly 
addressing the question of forced labour as put on the political agenda 
internationally by the ILO, legal equality feminism implicitly revealed its 
position that forced labour for women (on the same terms as men) was not 
a tolerable political option. Avoiding a clear statement in this regard was 
their only option to convey this message without compromising, quali ying, 
or contradicting the case for legal equality between the sexes and the pei 
ciple of choice extended to women, and the priority of these two prinep es 
over other issues; the same silence, however, implicitly compromised the 
principle of choice so far as “native” men, forcibly drawn into the service 
of economic activities of the colonial state and other public authorities " 
the Southern Hemisphere, were concerned. In turn, the self-positioning © 
the ODI with regard to forced labour implicitly conveyed the message that 
capitalist expansion in the Global South indeed was or could be associated 
with a certain type of labour relations whose character was suc that 
justified its prohibition exclusively for women (and crude). y contrasts 
in the implicitly Northern context—1.e., a context where orce ‘ ou 
considered non-existent—the ODI, because it prioritised the re uction Oo 
the gender gap over the reduction of the class gap, woud have opjocte : at 
all times to the special protection of women—even in highly exp 
forms of involvement in labour in the service of profit. 0 
The same would soon turn out to be true in relation to extremely exp! oit- 
ative forms of labour other than forced labour in the Souter Hemisphere. 
Following the footsteps of the ILO’s emerging “native i our po cies 
international women’s organisations from the late 1920s broadene 
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perspective on international labour politics so as to include the labour of 
“native” or “indigenous” populations in the Southern hemisphere. The 
political action on forced labour marked only the beginning of the ILO’s 
sustained engagement with bonded labour in the non-metropolitan world 
throughout the 1930s. The ILO from the outset aimed to come up with a 
whole set of regulations of “native” labour as put into the service of capital- 
ist expansion and development in the Global South. This process, according 
to the ILO, had resulted in “an increasing pressure” on “native” labour; the 
organisation consequently aimed to regulate all of the resultant forms of 
recruited and bonded labour and to hasten their transformation into both 
free labour, which then would be protected by the ILO’s “general” interna- 
tional labour standards, and independent peasant production for the mar- 
ket.73 The Forced Labour Convention, for these reasons, was followed by 
the adoption of three further conventions in 1936 and 1939 on three dimen- 
sions of “native” labour: recruitment, terms of contract, and penal sanction. 

At least for some of the women’s organisations engaging with the ILO’s 
preparations for the Forced Labour Convention, it had become obvious 
already in 1927 that to devise adequate gender politics in relation to this 
larger context of labour relations in the Global South would become far 
more complicated when the focus was on forms of bonded labour other 
than forced labour. An article in the journal of the Women’s International 
League, the British section of the WILPF and one of the signatories of the 
second women’s memorandum submitted to the ILO, made plain that once 
the issue at stake was no longer that woman were to be “entirely exempted 
from forced labour . . . the whole question of their position in contract 
labour, both as workers and companions of men workers need[ed] long and 
careful study and thought.””4 As the ILO prepared its related conventions in 
the 1930s, it soon became clear that in the eyes of the ODI and other inter- 
national women’s organisations, forced labour had been and was to remain 
the only type of bonded labour that was to be silently dismissed as a type of 
work through which women, on the same terms as men, should be involved 
in capitalist labour relations in the Global South. This became apparent, for 
instance, during one highly visible confrontation that unfolded from 1937 
on as the ILO embarked on the preparation of what was to become the 
ILO Contracts of Employment (Indigenous Workers) and the Penal Sanc- 
tion (Indigenous Workers) Conventions. The International Labour Office 
first aimed to proactively prepare the ground for gender-specific and indeed 
paternalistically framed restrictions of access to long-term contract labour. 
While stressing the importance of the “general principles of equal oppor- 
tunity of employment,” the Office still planned to consult the governments 
on the question of whether special international regulations were advisable 
“for conditions under which women... may conclude contracts;” the Office 
specified that this might include a Provision according to which women 
would “not... be permitted to conclude contracts except when accompany- 
ing, and for employment with, their husbands or adult male relatives, or for 
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employment as domestic servants.”75 The ODI, together with the St. Joan’s 
Social and Political Alliance and one more organisation, immediately insti- 
gated protest. A communication addressing the ILO was drafted and signed 
initially by these organisations, with the large majority of the organisations 
represented on the Liaison Committee of Women’s International Organisa- 
tions added later.” The statement, which in this way expressed a position 
shared by a large group of non-socialist international women’s organisa- 
tions, focused on both women’s independence and capitalist development as 
factors that demanded legal equality in order to prevent the oppression and 
disadvantage of “indigenous” women: 


We realize fully that the intention of the International Labour Confer- 
ence is to safeguard and promote the well-being of indigenous workers 
under contract of employment. But we urge the Conference to realize 
that with the spread of industrial development women’s employment is 
bound to grow, and that regulations of the kind proposed in the ques- 
tionnaire will be greatly to the detriment of women in earning their 
own living. We recall to the conference that if indigenous women are 
permanently made dependent on their male relatives for economic sub- 
sistence such retrogressive tribal practices as forced marriages . . . will 
be perpetuated, since the women... . will not even have the chance of 
buying herself free from marital contracts entered into on her behalf but 
against her will... we beg the International Labour Conference saetO 
frame the regulations that they shall truly protect indigenous women 
workers from exploitation.”’ 


The International Labour Conference took note of this letter.” In the con- 
ference committee, which reworked the draft questionnaire for plenary dis- 
cussion during the 1938 Session of the International Labour Conference, 
there was intense discussion of the women-specific clause. The British work- 
ers’ representative in particular opposed the “limiting” of “the ee 
rights of women” and insisted, “that in the case of adults there shou : 
no discrimination between the sexes.””? In the end, and due toa number oO 
overlapping interferences in which ideas of legal equality feminists Pee 
a role, the ILO asked a very different question from the ae ‘i 
question inquired about alternatives, i.e., it no longer suggestec ie — 
crete course of action—a procedural circumstance rather atypical within 
the ILO’s technical course of action.8° In the questionnaire as cae 
the ILO asked national governments to declare themselves as to whet era 
future international instrument “should not include any provisions scat 
ing the right of indigenous women to conclude such poise oe = 
“alternatively” special provisions should be considered; ‘ the la nos 
the governments were asked to declare themselves—in ae to ae 
women—with regard to a number of clearly specified con nae ati 
in relation to “single women” they were once again asked to p 
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themselves as to whether these women “should be permitted to conclude 
contracts .. . without any restrictions, or with restrictions.”8! Marguerite 
Thibert, head of the ILO’s section concerned with women’s work, explained 
not long thereafter that she was confident that the question thus revised 
would “completely satisfy the organizations concerned not to put obstacles 
to the possibilities of employing women.”82 
And still, during the year elapsing between the 1938 and the 1939 Ses- 
sions of the International Labour Conferences—the latter being designed 
to definitely adopt or reject the new international instruments on contract 
labour—the debate took on new momentum. The World Woman’s Party, 
established in 1938 by Alice Paul (and merged in 1941 with the ERI),® 
defined the ILO as a key target against which to direct its legal equality 
politics, and now staged a highly publicised campaign against any poten- 
tial restriction of married “indigenous” women’s right to seek employment 
independently. The organisation also took the lead in demanding that the 
ILO “incorporate in its constitution” a much broader “provision requiring 
that all conventions concluded under the I.L.O. be founded upon the prin- 
ciple of equal rights for men and women.”*4 
Confronted with this campaign, leading officers of the ILO responsible 
for “native” and women’s labour at the International Labour Office took 
pains to explain the inclusion of the question on potential gender-specific 
regulations (as reframed by the 1938 Labour Conference) or the rejec- 
tion thereof. These officers underlined first “that these proposals would 
only affect Native unskilled workers (labourers or coolies)” signing long- 
term contracts, with these documents regularly involving penal sanction 
for breach of contract.85 Second, the potential gender-specific regulations 
“would be in effect a restriction of power to involve such women in long 
term written contracts rather than a restriction on feminine initiative;” if the 
stakeholders within the ILO, including the colonial governments, did not 
consider “that these proposals are necessary to protect Native women from 
exploitation they will not be adopted.”8* Third, “native” women might 
be in need of such special protection—“in their own interest and in that 
of the Native communities”—because they “know nothing of life outside 
their family and their Native villages.”87 In “many cases such women accept 
offered contracts with no realization of what they entail. Contracted women 
removed from their family and tribal setting often become social outcasts. In 
some regions power to involve such women in contracts has resulted in seri- 
ous disorganization of native life and even in recruitment serving immoral 
ends, ”88 
Yet these arguments did not convince many women’s organisations. 
Groups and organisations directly linked to the World Woman’s Party were 
not the only ones who shared the Party’s opposition to what they collectively 
perceived as a gender-specific potential restriction in a future ILO instrument 
on contract labour. The president of the International Federation of Business 
and Professional Women, for instance, in a response sent to Alice Cheney 
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of the ILO, shared as her “personal observations” her doubts as to whether 
male “native” workers were not “in some degree” as helpless as “native” 
woman workers.®? She also doubted “whether one can restrict the power of 
contract without restricting the power of initiative,” and she claimed that 
“while such restrictions do not seem to touch business and professional 
women directly I am more and more of the opinion that the entire group of 
women workers is affected in some degree by what happens to a smaller sec- 
tion of it.”?° The British branch of the ODI for its part declared itself against 
any “limitation on the right of [native] women to sign contracts of employ- 
ment” in an international labour convention. In particular, the organisation 
disputed the reasonableness of any differentiation in this regard between dif- 
ferent territories as had been suggested by the British government in its reply 
to the ILO’s government questionnaire. The government had argued that for 
women belonging to “primitive indigenous communities,” restrictions “to 
conclude written contracts” might be “frequently desirable and necessary,” 
whereas applied to territories “where a far more advanced stage of develop- 
ment has been attained,” any such limitation might work to the “disadvan- 
tage” of the women concerned.”! The British Open Door Council argued, by 
contrast, that gender-specific limitations to contract-making “in every case 
were “in the long run inimical to the women’s true interest and . . . an impor- 
tant factor in delaying and even preventing an advanced stage of develop- 
ment;” such limitations, so the organisation argued in a related resolution, 
“will in every case result in the eventual segregation of the woman worker at 
the bottom of the labour market, and be a bar to her continued development 
as an independent and respected person within her own community.””? 
Taken together, these statements reveal that women’s organisations dedi- 
cated to the legal equality cause accepted and indeed campaigned for the 
involvement of women on the same terms as men into extremely exploitative 
forms of bonded labour in the Global South. This referred to the labour 
performed by workers now termed “ ‘indigenous workers’ a8 . employed s 
tropical and sub-tropical territories by agricultural and industrial underta - 
ings which are owned and managed by Europeans or . . . worked in accor. 
dance with European methods.”® If promoting the involvement of ‘native 
women into forced labour had not formed part of the agenda of interna- 
tionally organised legal equality feminism in 1929 and 1930, penta 
dominated capitalist exploitation and development in the Global Sout gs 
now explicitly accepted as a given or as something to be shaped in such a 
way that “indigenous” women would be in a position legally and ere 
cally to be involved on the same terms as “indigenous” men. Any ae . 
specific international legal restriction of the freedom of contract would be 
to the disadvantage of these women and/or would hinder the eae 
advancement of the territories in question. The ILO’s paternalistic vision 0 
engendering labour protection for “native” workers was to be replaced by 
the vision of individualizing “native” women via granting them direct access 
to work in “European”-type industrial and agricultural undertakings. 
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When in 1939 the International Labour Office laid before the Labour 
Conference the draft of what would become the Contracts of Employment 
(Indigenous Workers) Convention, the text did not include any special refer- 
ence to women. The Office explained that it had omitted the women’s clause 
because of far-reaching “diversity of opinion” in the government responses 
to the questionnaire. The “position in the various territories .. . is too varied 
to permit of the application of uniform principles in regard to this aspect of 
the regulation of the employment of women;” for this reason, so the Office 
concluded, “the matter must be left entirely to the countries and territories 
concerned.”*4 


Conclusions: Gender Equality, Individualization, 
and the Commodification of Women’s Work 
in Long-Term Global Perspective 


In a global perspective, we can see the conflicts with regard to night work 
and bonded labour discussed in this study as two landmarks in a broader 
struggle over gender-specific versus gender-neutral international labour law 
in the interwar period. The related disputes between women’s organised 
internationalism and the International Labour Organization from the late 
1920s were instrumental in bringing about long-term change. 

The doctrine of legal equality—or equal opportunity between the sexes 
in international labour law—gained ground in the 1930s amidst the struggle 
unfolding around policies of special “protection” for or—as legal equality 
feminism would have it—“discrimination” against women. The doctrine of 
legal equality feminism in this context involved a particular construction of 
the relationship between gender, class, and race. First, it prioritised gender 
equality in labour law with regard to both night work in industrial under- 
takings and long-term contract labour over any particular measure of labour 
protection; contract labour was a sector of work characterised by extremely 
harsh labour conditions involving exclusively or overwhelmingly “native” 
women and men. Legal equality feminism in this way promoted the increas- 
ing inclusion of women in very demanding labour relationships (night work 
and contract labour) without combining these politics with a class politics of 
demanding definitive minimum standards of labour protection for women 
and men in both night work and contract labour—in other words with a 
class politics aimed at definite measures of protection of labour. It has to 
be underlined, however, that legal equality feminists expected that gender 
equality in labour regulation would challenge gendered labour market seg- 
mentation and, more generally, help change the subaltern status of women 
on the labour market, and in this way contribute to the overall improvement 
of labour conditions.?5 Second, as legal equality feminism refrained from 
a class politics (as might have been added to the gender equality doctrine) 
of demanding definitive minimum standards of labour protection for both 
women and men, it also eschewed definite demands aimed at narrowing the 
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race gap in global labour relations. In the context discussed here, this race 
gap was embodied by the fact that contract labour simultaneously consti- 
tuted a highly radicalised sector of capitalist labour and a sector of labour 
which was far more exploitative than other labour relations involving many 
white workers; such a politics of narrowing the race gap in global labour 
relations would have involved, for example, demands aimed at the accel- 
erated improvement of protective measures for, and/or the elimination of, 
those labour relations which were extremely exploitative and involved over- 
whelmingly or exclusively “native” labour. 

In addition, the doctrine of legal equality advocated the individualised 
and contract-based involvement of women in capitalist labour relations, 
including within the framework of capitalist expansion in the Southern 
Hemisphere. Only in relation to forced labour did legal equality feminism 
silently tolerate gender inequality. This was so because it was impossible to 
translate smoothly the relationship as two mutually supportive principles of 
legal equality, on the one hand, and choice, independence, and individual- 
ization on the other, from the Northern-industrial context into the context 
of regulating forced labour. With a view to the Northern-industrial context, 
by contrast, the ODI was able at all times to hold on to the assumption that 
involvement into paid labour on the same terms as men would promote 
women’s “independence.” With a view to the Southern Hemisphere, inter- 
nationally organised legal equality feminists conceived of contract labour as 
a first step on the road toward “free” and protected labour and thus as an 
acceptable type of labour occurring especially in the context of the valo- 
rization” of non-self-governing territories in the South; “native” women 
should have the “right” to partake in this development on terms equal with 
their male counterparts. —— 

On the principal vision regarding capitalist expansion in the Global 
South as increasingly built on contract-based “free” labour, legal equal- 
ity feminists quite agreed with the ILO. Yet, in contrast to legal equality 
feminists, the International Labour Organization insisted on a politics of 
gender-specific labour law. These politics were based in both affirmation o' 
or tolerance for a pre-existing paternalistic gender order and a class-base« 
political strategy of bringing about and defending internationally any Posti 
ble element of labour protection, including group-specific protection. t the 
ILO’s politics on forced labour and the attempts of the International a bour 
Office to engender labour law for contract labour built, among other t ings 
on the envisioned globalisation of elements of paternalistic gender order 
of European origin to the Southern Hemisphere, legal equally eminism 
aimed to globalise an individualistic doctrine of legal equality between ‘ 
sexes—which was of similarly European and Northern origin—in the wor 
of ified labour. . 

At the same time, with regard to the gender politics of the ILO, the 
exemption of certain more privileged small groups of working women 
from the prohibition of night work, the abandonment of the idea to re 
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“indigenous” women’s access to contract labour, and other developments of 
the 1930s signalled a turnabout toward what the ILO at the time conceived 
of as the “conciliation” of the principle of equality between the sexes and 
special labour protection for women.”® These developments were to form 
part of a larger shift in international legal gender order that was triggered 
in the 1930s. This shift would be of crucial relevance for the fates and for- 
tunes of labour law in relation to gender well beyond 1945. The struggles of 
the 1930s marked the beginning of the internationalization of legal equal- 
ity or “equality of status” politics with regard to nearly all spheres of life; 
they triggered the inclusion in a specific form of gender as a visible and 
all-encompassing normative category in international politics and interna- 
tional law. Soon thereafter, the vision of legal equality between the sexes and 
equal rights for individuals of both sexes would indeed be enshrined into 
the Charter of the United Nations. Corresponding politics based on both the 
idea of women’s individualization in the world of work and of prioritizing 
legal gender equality over any potential benefit for women through differ- 
ential legislation would gain further ground in international labour law in 
the decades to come. 

As discussed in relation to the conflicts on night work and bonded labour 
in the 1930s, such gender-only politics, as long as they did not challenge 
but silently tolerated other inequalities and discriminations, could work so 
as to sustain the reification or deepening of other inequalities (for example, 
ones based on class or race) on local and global levels. In recent decades, 
special labour protection for women is visibly in retreat everywhere in the 
world, and it is largely replaced by forms of gender-equal labour law that 
offer few safeguards against large-scale and increasing exploitation of the 
labour of either sex within a highly racialised and unequal global division 
of labour. If the 1920s can be seen as the heyday of gender-specific interna- 
tional labour standards, the struggles of the 1930s discussed in this study 
marked the onset of a long-term trend by which politics of gender equality 
in labour law combined with increasing commodification and exploitation 
of female labour in globally divided racialised labour markets. The policy 
of legal gender equality which gained ground internationally in the 1930s 
contributed not just to globalising the principle of gender equality framed 
as a gender-only principle in international politics. It also advocated the 
vision that the involvement of women on the same terms as men in capitalist 
labour relations and in the various dynamics of expanding capitalist labour 
in the Southern Hemisphere was good for women under all circumstances, 
save when forced labour was involved. 
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